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FARGO CITY COMMISSION AGENDA
Monday, May 12, 2025 - 5:00 p.m.

Executive Session at 4:15 p.m.
Roill Call.

PLEASE NOTE: The City Commission will convene at 4:15 p.m. and retire into Executive Session
in the Red River Room for the purpose of attorney consultation regarding litigation pertaining to 501
Main Avenue and to discuss negotiating strategy or provide negotiation instructions to its attorney,
and to receive its attorney’s advice and guidance on the legal risks, strengths and weaknesses of
an action of a public entity. To discuss this matter in public in an open meeting would have an
adverse fiscal effect on the City. Thus, an Executive Session is authorized pursuant to North
Dakota Century Code 44-04-19.1 subsections 2, 5 and 9.

Regular Meeting at 5:00 P.M.

City Commission meetings are broadcast live on TV Fargo Channel 56 and online at
www.FargoND.gov/Streaming. They are rebroadcast Mondays at 5:00 p.m., Thursdays at 7:00
p.m. and Saturdays at 8:00 a.m. They are also included in the video archive at
www.FargoND.gov/CityCommission.

A. Pledge of Allegiance.

B. Roll Call.

C. Approve Order of Agenda.

D. Minutes (Regular Meeting, April 28, 2025).

CONSENT AGENDA — APPROVE THE FOLLOWING:

1. Receive and file the following Ordinances:
a. Amending Section 8-1425 of Article 8-14 of Chapter 8 of the Fargo Municipal Code
Relating to Traffic Code.

b. Amending Section 1-0305 (C)(2) & (5) of Article 1-03 of Chapter 1 of the Fargo
Municipal Code Relating to Classification of Ordinance Violations.

2, Receive and File an Ordinance Amending Section 12-0105(E), of Article 12-01, of Chapter
12, of the Fargo Municipal Code, Relating to Running At Large Prohibited - Habitually At
Large; an Ordinance Amending Section 12-0117, of Article 12-01, of Chapter 12, of the
Fargo Municipal Code, Relating to Potentially Dangerous and Dangerous Dogs; and an
Ordinance Amending Section 1-0305, of Article 1-03, of Chapter 1, of the Fargo Municipal
Code, Relating to Classification of Ordinance Violations.

3. Receive and file an Ordinance Amending Section 25-1512, of Article 25-15, of Chapter 25,
of the Fargo Municipal Code, Relating to Licenses - Termination, Suspension, Revocation,
and Sanctions.

4. 2nd reading, waive reading and final adoption of an Ordinance Rezoning a Certain Parcel of
Land Lying in Selkirk Place Third Addition to the City of Fargo, Cass County, North Dakota.
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10.

11.
12.
13-

14.

2nd reading, waive reading and final adoption of an Ordinance Rezoning a Certain Parce!l of
Land Lying in Golden Valley Sixth Addition to the City of Fargo, Cass County, North Dakota.

Site Authorizations for Games of Chance:

Fargo Metro Baseball Association at Applebee’s Grill & Bar - 13th Ave.
Fargo Metro Baseball Association at Applebee’s Grill & Bar - 45th St.
Fargo Metro Baseball Association at Applebee’s Grill & Bar - North Fargo.
Fargo Metro Baseball Association at Empire Tavern.

Friends of the Children Fargo-Moorhead at Crooked Pint Ale House.
Harwood Area Fire & Rescue at District 64/Las Palmas.

Horse Race North Dakota at Chub’s Pub.

Horse Race North Dakota at Golf Addiction (change of charity).

Horse Race North Dakota at Labby’s Bar and Grill.

Horse Race North Dakota at Sidestreet Grille and Pub.

Special Olympics North Dakota at Rooters Bar.

Team Makers Club, Inc. at Fargo Dome.

Team Makers Club, Inc. at Fort Noks.

Team Makers Club, Inc. at Frank’s Lounge.

Team Makers Club, Inc. at Lucky’s 13 Pub.

Team Makers Club, Inc. at Sanford Health Athletic Complex-Scheels Arena (SHAC).

TOS3IT AT 7@ 02000

Applications for Games of Chance:

a. Benefit for Maria Boyle for bingo on 5/18/25; Public Spirited Resolution.

b. Bethlehem Lutheran Church for a raffle on 5/28/25.

C. Capstone Classical Academy Colloquium for a raffle on 8/20/25; Public Spirited
Resolution.

El Zagal Provost Guard for a raffle on 9/11/25.

Fargo Air Museum for bingo on 5/22/25.

Fargo North High School for a raffle from 5/5/25 to 6/7/25.

Memory Café of the Red River Valley for a raffle on 6/3/25; Public Spirited
Resolution.

North Dakota Pottery Club Society for a raffle on 6/14/25.

River Keepers for a raffle on 6/9/25.

UND Alumni Association & Foundation for a raffle board on 6/25/25.

Washington Elementary School PTA for a raffle on 6/3/25.

S

Negative Final Balancing Change Order No. 1 in the amount of -$69,322.50 for Project
No. SR-24-A1.

Contract and bond for Project No. SR-25-B1.

Encroachment Agreement (Parking Stalls) with 810 Development LLP located at 802 1st
Avenue North.

Change Order No. 4 in the amount of $119,547.40 for Improvement District No. BN-23-F1.
Change Order No. 4 in the amount of $7,133.20 for Improvement District No. BR-24-F1.
Change Order No. 1 in the amount of $30,721.76 for Improvement District No. UR-24-F1.

Contract award for Consulting Services to WSB, LLC in the amount of $750,659.00 for
Improvement District No. BR-28-EO.
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15:

16.

17.

18.

19.

20.

21.
22.

23.

24.

25.

26.

27.
28.

29.

30.
31.

Bid award to KPH, Inc. in the amount of $2,199,412.02 for Improvement District
No. BR-25-B3.

Bid award to FM Asphalt LLC in the amount of $1,897,626.93 for Improvement District
No. PN-25-A1.

Bid award to Dakota Underground Co., Inc. in the amount of $2,689,940.54 for Improvement
District No. PR-25-F1.

Create Improvement District No. BN-25-E and adopt Resolution of Necessity (New Paving
and Utility Construction).

Contract and bond for Improvement District No. NR-24-C.

Items from the FAHR Meeting:

a. Receive and file Sales Tax Revenue Update.

b. Sole Source Procurement with Kilbourne Construction Management to install gateless
security equipment at the ROCO Parking Ramp at an estimated cost of $244,002.00
(SSP25163).

(o] Allow the existing contract with First Transit/Transdev to expire at the end of 2025

and to authorize staff to pursue the necessary steps to transition Transit staff to City
of Fargo employees as outlined.
d. Implementation of a Donations and Contributions Policy.

Purchase of Service Agreement with Kindred Public School District.

Notice of Grant Award from ND Department of Health and Human Services for the Title X
Family Planning program (CFDA #93.217).

Consulting Services Agreement - Employee Engagement Services with Cooperative
Personnel Services d/b/a CPS HR Consulting.

Third Amendment to the Findings of Fact, Conclusions and Order for property located at
1011/1013 University Drive North.

Resolution of Annexation of a Part of Sections 10 and 15, Township 140 North, Range 49
West of the Fifth Principal Meridian, Cass County, North Dakota, containing approximately
87.89 acres, more or less: Public Hearing on the Sufficiency of Protests to be held 6/23/25.

Resolution approving Plat of Cottonwood Corner Addition.
Resolution approving Plat of The Pass at Woodhaven Addition.

Bid award to RADeCo in the amount of $393,500.00 for a quadruped tactical robot
(RFP25133).

Street Snow Plowing Services Agreement with Master Construction Co., Inc. for the
2025/2026 snow season (RFP23138).

Bid award to Steffes Group Inc for Professional Online Auction Services (RFP25125).

Elimination of LinkFM service for the events as outlined, effective 5/13/25.
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32. Bills.

REGULAR AGENDA:

33. Presentation of the draft Non-Exclusive Right of Way Occupancy Agreement with Ubiquity
North Dakota, LLC.

34. Presentation of the draft Non-Exclusive Right of Way Occupancy Agreement with Gateway
Infrastructure, LLC.

35.  Construction Update.

36. Recommendation for appointment to the Board of Appeals.

37. Presentation of the 2024 Fire Department Annual Report.

38. Liaison Commissioner Assignment Updates.

39. RESIDENT COMMENTS (Fargo residents will be offered 2.5 minutes for comment with

a maximum of 30 minutes total for all resident comments. Residents who would like
to address the Commission, whether virtually or in person, must sign-up at
FargoND.gov/VirtualCommission).

People with disabilities who plan to attend the meeting and need special accommodations should
contact the Commission Office at 701.241.1310 at least 48 hours before the meeting to give our
staff adequate time to make arrangements.

Minutes are available on the City of Fargo website at www.FargoND.gov/CityCommission.
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PUBLIC WORKS PROJECTS EVALUATION COMMITTEE éé)

Type: Proposed Fiber lnstallat%?sr/

Location: Citywide Date of Hearing: 5/56/2025
Routing Date

City Commission 5/12/2025

PWPEC File X

Project File Kevin Gorder

The Committee reviewed a communication from Division Engineer, Kevin Gorder, regarding consideration of an
agreement with Ubiquity Fiber for the buildout of an open source fiber that any company could use to offer various
fiber related business to our residents and property owners.

Our current ordinance would require a payment of $1/LF of fiber installed. This would exceed our costs of working
around their fibers and could be considered a financial barrier to Ubiquity as they want to service our community. We
have negotiated a minimum payment of $350,000 annually or 5% of gross revenue as the estimated costs of working
around their fibers.

Permitting and route approvals will require additional staff time due to congestion in the boulevard. Additional staf
and/or overtime will be needed to ensure fibers are installed in locations that minimize the impacts to our
infrastructure. This additional staff could include contract employees or a consultant to assist City Staff in
administering this large project. Ubiquity has indicated they would reimburse the City for the additional cost on
administration as they look to develop their business in Fargo.

Ben Dow expressed concern that the fiber installation would place an increased burden on his staff to keep up with
utility locates. Kevin Gorder echoed this concern. Following further discussion, the group agreed that language should
be proposed to ensure the City is compensated for any additional costs associated with utility locating.

The Committee also discussed transitioning to the minimum annual payment amount of $350,000. While there was
general support for this transition, the Committee recommended phasing it in uniformly over a three-year period,
independent of the amount of fiber installed in any given year.

On a motion by Brenda Derrig, seconded by Susan Thompson, the Committee voted to concur with the proposed
fiber installation and Agreement and submit it to the City Commission for their review on May 12.

RECOMMENDED MOTION
None at this time.

PROJECT FINANCING INFORMATION:

Recommended source of funding for project: N/A
Yes No
Developer meets City policy for payment of delinquent specials N/A
Agreement for payment of specials required of developer N/A
Letter of Credit required (per policy approved 5-28-13) N/A
COMMITTEE Present Yes No Unanimous
17|
Tim Mahoney, Mayor Il rl |
Nicole Crutchfield, Director of Planning ! i r
Steve Dirksen, Fire Chief rl I 1
Brenda Derrig, Assistant City Administrator | | i
Ben Dow, Director of Operations I ¥ 1
Steve Sprague, City Auditor I~ I~ !
g I~ i

Tom Knakmuhs, City Engineer
Susan Thompson, Finance Director I~ ¥

Tl
ATTEST: /T: (’ /‘Q /‘e,, —

Tom Knakmuhs, P.E.
City Engineer




6T cIT Engineering Department
M 225 4t Street North

Fargo, ND 58102
Phone: 701.241.1545 | Fax: 701.241.8101

FAR MORE : Email feng@FargoND.gov

www.FargoND.gov

Memorandum

To: Members of PWPEC

From: Kevin Gorder, Division Engineer

Date: May 2, 2025

Re: Proposed Citywide Fiber Installation - Ubiquity Fiber

Background:

Engineering has been approached by Ubiquity Fiber based in Kansas City, MO about building a full
fiber to home network in the City of Fargo. This project would include approximately 3.1 million feet of
fiber, above ground switch and hardware structures, at grade connection points at every parcel, and
other items needed to complete their investment in Fargo. Ubiquity is proposing to build an open
source fiber that any other company could use to offer various fiber related business to our residents
and property owners. | am not aware of another entity currently offering a service like this in Fargo.
Ubiquity is also proposing to install fiber in West Fargo, Moorhead, and Dilworth. It is my understanding
that they have or will have an approved agreement with West Fargo.

The installation of fiber cable in the public right of way is governed by current municipal code along
with state and federal code and law. Federal rules do not give us the option to reject this installation,
but we do have some ability to recover any costs associated with working around their infrastructure
on projects while maintaining our infrastructure. Our current ordinance would require a payment of
$1/LF of fiber installed. This would exceed our costs of working around their fibers and could be
challenged in court as being a financial barrier to Ubiquity as they want to service our community. We
have negotiated a minimum payment of $350,000 annually or 5% of gross revenue as the estimated
cost of working around their fibers. Items included in the cost to work around include street
reconstruction projects where every sewer service, water service, etc. needs to be hand dug around
their cable creating additional costs to our contractors performing street reconstruction projects.
Another item that is included is Public Works as they need to complete emergency water main repairs
or sanitary sewer main repairs. In some areas of town, water main repairs should be a simple dig
operation with a backhoe, but the actual excavation may need to be completed with a vac truck that
significantly increases costs to repair the failing water main.

This fiber installation will be very impactful to our residents since every parcel will be excavated to
install a connection point for their residence and/or business. Many residents will have concerns and
questions about what is happening and a few will struggle with getting their lawns restored and will
need attention from City staff to ensure restoration is as good or better than when the work was started.

Permitting and route approvals will require additional staff time due to congestion in the boulevards.
Various underground utilities currently in our right of way include our infrastructure along with gas,
power, multiple fiber companies, and a few private communication networks around town. Ubiquity will
provide proposed routes for their fiber and City staff will need to review and offer suggestions on where
their fiber can be installed. This could include completing locates and walking the proposed route to
find a path that works. Engineering has 5 employees that do this with all of the current companies and
the current workload fills their work day. Additional staff and/or overtime will be needed to ensure fibers
are installed in locations that minimize the impacts to our infrastructure. This staff could be contract
employees or a consultant could be hired to assist City staff in administering this large project. Ubiquity
has indicated they would reimburse the City for the additional cost on administration as they look to
develop their business in Fargo.
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Engineering along with our legal staff has developed an Agreement for the use of our right of way and
we are currently working on an Agreement for the reimbursement responsibilities.

| have included the latest version of the Agreement with Ubiquity for your review. Fiber installation has
been presented to PWPEC at a previous meeting and the comments at that meeting were used to
develop much of the language in the attached agreement.

Recommended Motion:

Concur with the proposed fiber installation and Agreement and submit it to the City Commission for
their review on May 12. Based on their comments and finalizing the Agreement, final approval of the
Agreements would be requested at the May 27, 2025 Commission Meeting.

KOG/klb
Attachment
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NON-EXCLUSIVE RIGHT OF WAY OCCUPANCY AGREEMENT

This Non-Exclusive Right of Way Occupancy Agreement (“Agreement”) is made and
entered into by and between the City of Fargo, a North Dakota municipal corporation (“City”),
and Ubiquity North Dakota, LLC, a Delaware Jimited liability company, and its direct parent,
and its direct parent’s subsidiaries, successors, or assigns (“Licensee”).

WHEREAS, the City has jurisdiction over the use of the public rights-of-way in City
(“Public ROW”); and

WHEREAS, the City adopted a Right-of-Way Occupancy Ordinance, Article 24-03 of the
Fargo Municipal Code of Ordinances (the “Ordinance”), which authorizes the City to register any
person wanting to occupy or use the Public ROW and which provides terms for using the Public
ROW; and :

WHEREAS, Licensee desires to use the:Public ROW to provide an open access fiber optic
network within the City and occupy the Public ROW to construct, install, maintain, and operate a
fiber optic infrastructure network and associated-appurtenances within the City for the purpose of
offering communications services; and g AT

WHEREAS, the City has determined that, ﬁpo‘ni Licensee completing the necessary
registration for occupancy of the Public ROW. the Licensee ¢an be granted access to the Public
ROW in accordance with the terms of this Agreement; and

WHEREAS, the Qity--ca?nmission-‘}aés.Idet,eﬁiiijned' that the- Agreement as hereinafter set
forth should be adopted. Y B g

NOW, THEREf @RE, in Qo;;ﬁ_ide;ation 6"f;:‘_t"he foregoing and the following covenants and
agreementsy it is hereby agreed:by and betwveen City and Licensee (collectively the “Parties™) as
follows: 2R, G, . %

SECTION1 USE AND OCCUPANCY OF ROW

1.1.  Permission to Usé-‘-and Occupy ROW.

A. “Pursuant to the terms of this Agreement and any exhibits thereto (which are
incorporated into and made part of this Agreement), and upon Licensee’s
compliance with the Ordinance, City hereby grants Licensee permission to
use and occupy the Public ROW (“License”) for the purpose of
constructing, installing, repairing, maintaining, operating, and, if necessary,
removing an open access fiber optic infrastructure network and associated
appurtenances (“Network”) in accordance with the terms and conditions of
this Agreement. The Network shall be for the purpose of offering wholesale
and retail communications services, including broadband internet access
service as defined in 47 C.F.R. § 8.1(b) and voice over internet protocol
services (“Services”), but excluding multichannel video programming
services that would be subject to a video services franchise.

Page 1 of 21
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1.2.

‘or other property interests

The Network may also consist of equipment and facilities that may include
underground fiber optic cables, lines, wires, or strands; underground
conduits, vaults, access handholes; electronic equipment; power generators;
pedestals; boxes; vaults; and other similar facilities (“Network Facilities™).
This Agreement and the License do not authorize Licensee to install or use
any wireless communications facility within the Public ROW. Any
installation of wireless communications facilities within the Public ROW
shall be governed by Article 24-04 of the Fargo Municipal Code of

Ordinances.

This Agreement and the License do not authorize Licensee to use any
property other than the Public ROW:as agreed herein. Licensee’s use of any
City owned property, including poles and’conduits, must be governed under
a separate agreement regarding that use, if any.

This Agreement and License are subject and subordinate to City’s prior and
continuing right to use: the Public ROW, including but not limited to
constructing, installing, ‘operating, maintaining, repairing, or removing
sewer mains, SEWer lines, water mains, ‘water lines, storm drains, utility
poles, overhead fand underground electric lines and related facilities, and
other public utilit «and:municipal purposes.

b i

City’s grant of tﬁq’ License i§:subject to all valid pre-existing easements,
restrictions, conditions, covenants;:encumbrances, superior claims of title

“ats that may- affect the Public ROW, in addition to
argo Municipal Code. Licensee will obtain at
se any required permission or rights as may be

its own cost and expens
necessary to ac commodate such pre-existing property interests, so long as

»such ﬁfé-’_'éx'i"s'tfri"gf mterests do.nobt contravene state or federal law.

L'ic_éﬁsee héfgfa?y_ackno@lé‘dg& that it has examined all the definitions and

provisions of ‘the'Ordinance, which are incorporated herein by reference,
and agrees,that the. provisions thereof are valid and binding upon Licensee,
its contracters, subcontractors, and any person Or entity performing any

. work on the Network or Network Facilities. Licensee agrees to abide by the
' pi‘ovisiqﬁs-}_-éf the Ordinance, as it exists on the effective date of this

Agreefent and as thereafter ~mended or modified, and as may be amended
from time to time as required by applicable law or agreement, and other
relevant and generally applicable regulations and supplemental
specifications as to construction, operation, or maintenance promulgated by
the City.

Subject to Federal. State and Local Law. This Agreement and License are subject

to City’s valid authority under federal, state, and local laws as they exist now or
may be amended from time-to-time, and subject to the conditions set forth in this
Agreement. In the event of a material conflict between the terms of local law and
the applicable provisions of this Agreement, the applicable provisions of this

Page 2 of 21
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1.3.

1.4.

1.5.

1.6.

Agreement will prevail. The parties hereby agree that if future modifications or
amendments to federal or state law necessitate modifications to this Agreement,
including but not limited to any provisions pertaining to revenue sharing or Public
ROW occupancy fees, the parties will work in good faith to agree upon the
modifications.

No Grant of Property Interests. The License does not grant or convey any property
interest to Licensee.

Non-Exclusive License. The License granted by. this Agreement is non-exclusive.
City expressly reserves the right to grant licenses, permits, franchises, privileges,
or other rights to any other individual, corgidiation, partnership, limited liability
company, trust, unincorporated association, joint venture, governmental authority,
or other entity of any nature whatsoever,.as well.as the right in its own name as a
City, to use Public ROW for similar ordifferent puUrposes allowed Licensee under
this Agreement. s 25

Police Powers. Licensee’s rights afforded by this Agreement are subject to the
police powers of the City to adopt and enforce ordinances of general applicability
and necessary to the liealth, safety, and welfare of the public. Licensee will comply
with all such generallil‘a'iépl':'féable laws and ordinances enacted by the City pursuant
to that power. O o,

City’s Pringiples. g_nd Intents. ,_-_’:_lf_he féll"(_f:iﬁ\'w?in_g.kprox}i‘S'ié'\fls are statements of the City’s
intent i-ﬁi‘_é;‘ﬁtériﬁg:ﬁiqlo this Agreement and shall not supplant or modify specific
provisions of this Agreement % : -«

By

&

1 hég;i_nshtallatieh'_;z_in,d operation of an open access fiber network

A.
3 é’ét’i_fig._,thg current and future fiber related needs and interests
f Fargo community;
~B. Encourage \\pﬁmpt implementation of technical advances in

communications technology;

> the Licensee to provide high quality customer service;

D. Ensure tha}the installation and maintenance of fiber facilities comply with
all applicable City regulations, and do not interfere with the City’s
Jegitimate use of its own facilities and property;

C g Encourag"-__‘

E. Protect the City’s interests and health, safety and welfare of its citizenry;

F. Ensure the universal availability of high-speed fiber-based internet within
the City’s municipal boundaries on a non-discriminatory basis; and

G. Receive the maximum permissible compensation for the private
commercial use of the Public ROW.

Page 3 of 21
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SECTION 2 GENERAL FINANCIAL REQUIREMENTS

2.1.

License and Occupancy Fees. Licensee hereby acknowledges the difficulty for City
to determine the precise, actual costs of maintaining the license granted hereunder
and the Public ROW, and the future added costs that will be incurred by the City
for projects because of the need for contractors and City personnel to work around
Licensee’s Network Facilities once installed within the Public ROW. The Parties
therefore agree that from the effective date of this Agreement Licensee shall pay
City the greater of Three Hundred Fifty Thousand Dollars and No Cents
($350,000.00) annually or five percent (5%) (the “Revenue Percentage”) of Gross
Revenues (as defined below) for a full calendar’ year, whichever is greater. Licensee
shall remit quarterly payments of $87,500 to the City within forty-five (45) days of
the end of each calendar quarter. At the end of-each calendar year, the Licensee
shall submit a report showing the basis for the computation and such other relevant
facts as may be required by the City: to determine if any payment is due that exceeds
the $350,000. If additional payment is required, it shall be included in the first
quarter payment of the following calendar year. Licensee and Licensor agree to
increase, at the time of renewal, the minimum amount for License and Occupancy
Fees based on an increase to the Mumclpal Cost Index (MCI), published by
American City & County, from the Effective Date to the time of renewal. The
increase will be calculated @s-the difference between the value published for the
month and year of the Effectlve Date and the latest value published at the time of
renewal divided by the \value pubhshed on the Effective Date multiplied by
$350,000/The new minimum amountffor License and'Occupancy Fees will be the
increase. as calculafed added: t0:the prior License. and Occupancy Fees amount of
$350,000 If the Municipal CosL_ 1ndex is no longer published, the Consumer Price
Index will be used. | | _

b STt . fow.,

Gross Re'ventles.

A, The term “Gross Revenues means all consideration of any kind or nature,

__ including Wlthout limitation, cash, credits, property, and in-kind

*contributions of services or goods, received by Licensee or its affiliated

companiés from any customers, consumers, businesses, residents, tenants,

IiQeﬁsees,_,léssees, and others resulting from Licensee’s Network, Services,

and Network Facilities, and any related services contemplated by this
Agreement located in or provided within the City’s municipal boundaries.

B. Gross Revenues do not include:

(1) any revenue not actually received, even if billed, such as bad debt;

(2) refunds, rebates, or discounts given by Licensee to its customers or to
City;

(3) revenue received by Licensee from the sale of Services for resale in which
the purchaser is required to collect and remit similar fees from the

Page 4 of 21
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2.3

2.4

A.

Othe; Fees

purchaser’s customer to the City;

(4) revenue received by Licensee from its provision of Services to
customers whereby none of the Network Facilities used to provide such
Services are located in the Public ROW;

(5) any forgone revenue from Licensee’s provision of Services to
customers at no charge if required by state law to provide such Services
at no charge;

(6) any revenue received by Licensee from rental of modems or other
hardware used to provide or facilitate the provision of the Services to
customers;

(7) any tax of general applicability imposed upon Licensee or its
customers by City or by any state, federal, or any other governmental
entity, and required to be collected by Licensee and remitted to the
taxing entity (including but not limited:to sales and use tax, gross
receipts tax, excise tax utility users | tax, public service tax,
communications tax€s, and tax-related fees); -

(8) any forgone revenue-from Licensee’s provision, in Licensee’s
discretion, of free or red\uced cost Sérvices to employees of Licensee;
provided, however, that any forgone revenue which Licensee chooses
not to receive in.exchange for trades, barters, services, or other items
of value will be included in Gross Revenues; and

(9) Licensee’s sales.of capital assets or:sales of surplus equipment.

2

Except as prov1ded herein’ Licensee shall not be relieved from its
obligation to pay aclrmmslranve fees, public impact fees, and inspection
fees, ds may be requxred by the City of Fargo Excavation Ordinance.

"Excavation and other permit: fees relating to performance of work in the

‘Public ROW. shall continue to be paid by Licensee throughout its

con-sp{'uetion“an& installation of the Network Facilities.

Licensee’s:affiliates, customers, clients, contractors, tenants, licensees, and
lessees which utilize Licensee’s Network and Network Facilities to provide
" services to residents and businesses of the City must be either franchised

1th the City or enter into a separate agreement with the City prior to
p10v1d1n0 any services to any residents or businesses of the City.

Alternative Charge. In the event that the occupancy fees, as described in Section

2.1 above, are preempted by law, the City may establish and apply to Licensee an
alternative per linear foot charge for Licensee’s use of the ROW. If the City 1s then
applying a linear foot charge to any similar user of the ROW, the City shall apply
to Licensee a linear foot charge at the rate per linear foot that it is charging any
similar user. A “similar user” shall mean any entity or company that occupies the
ROW and offers services similar to those that Licensee offers or provides. The City
shall apply the rate per linear foot thus determined to be the actual linear feet of
cables, wires, or other devices that Licensee is occupying in the ROW in the year

Page 5 of 21
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at issue. If no similar user exists at the time that the City establishes a linear foot
charge for Licensee, the City shall determine Licensee’s in accordance with the
Ordinance. If no rate is provided by Ordinance, then City shall determine
Licensee’s charge by reference to the revenues that the City received, or should
have received, in the previous twelve (12) months from Licensee. For example, if
the City should have received Four Hundred Thousand Dollars ($400,000) from
Licensee for the prior twelve (12) month period and Licensee’s Network Facilities
occupied four hundred thousand (400,000) linear feet of ROW during that period,
Licensee’s rate per linear foot will be One Dollar ($1.00). The rate will then be
applied in each subsequent year to the number. of linear feet that Licensee’s
Network Facilities occupy the ROW that year. If the City determines by audit that
the revenues that it received in the base pp;iod‘were -ncorrect, the City shall make
appropriate adjustments, both retroactively and prospectively.

Should the above-described linear foot charge be ‘declared invalid by a court or
other body of competent authoritysor in any way be preempted, relieving Licensee
of the obligation to pay the linear foot charge, the City shall establish a further
alternative reasonable charge or: other appropriate method of compensation. To the
extent permitted by law, any such futrther charge shall be compa rable to payments
Licensee would oﬂlegwise have been‘d}_i_:lig_atédfté’pay to the City under Section 2.1.
No such further alterhative.charge shall be established without a public hearing with

notice to Licensee of such hedring not less than thirty (30) days prior to the public
hearing. QG R T,

) “ o ‘::__- ;_\E“\' %8 ‘ -

[pay.occupancy fees based on Gross Reyenues or 2 charge based on a
per linear foot aﬁg_@E'SIﬂEIITIﬁI\%ﬁgh other c&arggfgﬁgﬁﬂlerfég_i__i_'lp_@nsation as set by the Fargo City
Commission sheill{:lbfg.,_deemedi-ia‘}breach of this Agreement and the Ordinance and may be

enforced according"tb\__t‘hgkproviﬂé'i_fcjn of this Agreement and the Ordinance or by any other means
available to,City, including; bt not limited to, the.denial of permits for work within the ROW.

5.5 Failure to Pay. Failuré
-

2.6 Audits. Péymenfs--d,u’é‘ the C?t-"j*ur_xdcr th\e"'téijfﬁsndf'this Agreement will be computed monthly
for the preceding month and will be, paid and delivered to the City via wire transfer as directed
by the Finance Director ontor beforeithe thirtieth (30™) calendar day from each computation

date to the City. The City will be furnished via e-mail with each payment, certified as correct
by the Licensee; a paymenf"iﬁb,rkshcet reflecting the total amount of Gross Revenues and the
computations for the monthly payment period to be covered by the payment not more than
once per year. Upar__lfﬂlirty_(ﬁ'{];}"days prior written notice, the City will have the right to conduct
an independent audit of Licensee’s records once every two (2) years, in accordance with
generally accepted accounting principles. Any additional amounts due the City as a result of
such audit will be paid within thirty (30) days following Wwritten notice by the City to the
Licensee, which notice will include a copy of the audit report. The audit cost will be paid by
Licensee if payments have been underpaid by five percent (5%) ot more. In lieu of, or in
addition to, an independent audit, City shall have the right to review Licensee’s records.
Iicensee’s records shall at all times be maintained in accordance with generally accepted
accounting principles (GAAP), unless Licensee clearly and specifically indicates and fully
describes to the City any variation from GAAP.
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2 7 Acceptance of Payment. No acceptance of any payment will be construed as a release or accord
and satisfaction of any claim the City may have for further or additional sums payable as an
occupancy fee under this Agreement or for the performance of any other obligation hereunder.

2.8 Failure to Pay. Failure to pay any fees required by this Section within twenty (20) days of
receipt of written notice of such failure from the City will be grounds for termination of this
Agreement and reinstatement thereof may be had only upon resolution by the City
Commission.

9 9 Penalty for Late Payment. In the event that any occupancy fee payment or recomputed amount
is not made on or before the dates specified herein;” Licensee will pay as additional
compensation a late charge, equal to five percent (5%) of the total amount of the occupancy
fee payment amount which was untimely. AR

=3

210 Licensee’s Financial Acknowledgements. <~

710.1 Licensee expressly acknowledges and agrees that, except for the payments expressly
required by Section 2.1, none of the payments or contributions made by, or the services,
equipment, facilities, support, resources, or other activities to be provided or performed by
Licensee at the direction of’the, City or the ‘Ordinance pursuant to this. Agreement, or
otherwise in connection with.the.construction, operation, maintenance, or upgrade of the
Network Facilities (including specifically, but not by way of limitation, such payments,
contributions, services, equipments, facilit{é'_s;\‘guppo."t-g_E‘e_sources, or other activities as
described in or provided for in t11i's;a;¢&_greeni‘e‘ﬁf§"jam part offﬂm occupancy fee chargeable
against the conipensation/payments o be paid to the City by Licensee pursuant to Section

2.10.2 Licensee expressxly&éi_;knovﬁedge_s and agrees;that the compensation payments due from the
Licensee torCity pursuznt to-Section. 2.1is separate from any other payments made for
contributions, setyices, equipment, facilities, ‘SUpport, resources, permits, or other activities
o be paid or supplied by Licensee pursuant to this Agreement. The compensation and
other payments to be made pursuant to this Agreement shall not be deemed to be in the
nature of a tax, and shallibe in addition to any and all taxes or other fees or charges which
Licensee shall be requiredito pay to the City or to any state or federal agency or authority,

all of which shall be separate and distinct obligations of Licensee.

2.10.3 Licensee shall not’have or make any claim for any deduction or other credit of all or any
part of the amount of the occupancy fee in the above Section 2.1 from or against any City
or other governmental taxes of general applicability, or other fees or charges which
Licensee is required to pay to the City or other governmental agencies unless otherwise
authorized by a change of applicable law.

7104 Licensee shall not apply or seek to apply all or any part of the amount of the occupancy fee
in the above Section 2.1 to be made pursuant to this Agreement as a deduction or other
credit from or against any City or other government taxes of general applicability (other
than income taxes) or other fees or charges, each of which shall be deemed to be separate
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and distinct obligations of the Licensee unless otherwise authorized by a change of
applicable law.

2.10.5 Licensee shall not apply or seek to apply all or any part of the amount of any City or other

governmental taxes or other fees or charges of general applicability as a deduction or other
credit from or against any of the occupancy fee in the above Section 2.1 to be made
pursuant to this Agreement, each of which shall be deemed to be separate and distinct
obligations of Licensee unless otherwise authorized by a change of applicable law.

710.6 Unless otherwise authorized by a future change of applicable law, in the event Licensee

3

3.1

applies or seeks to apply all or any part of the amount of the occupancy fee to City,
payments as a deduction or other credit from or against such City or other governmental
taxes of general applicability or other fees or chafgefs';-,-'ﬁr\unless authorized by a change 1n
applicable law in the event that Licensee applies-or seeks:to apply all or any part of the
amount of such taxes or other fees or charggés as a deduction or other credit from or against
the occupancy fee payable to the City, tl_}"én, in any such event, the City may terminate this
Agreement for cause due to a material breach, and without any liability or compensation
to Licensee. & :

SECTION 3 LICENSEE’S OBLIGATIONS
Individual Permits Required. Subj e‘gt‘.tp"thé- specific reqﬁi;féments of the Fargo Municipal Code

and policies adopted by the Fargo City. Commission, Licensee will obtain City’s approval of
required individual encreachment, construction; exeavation, and other necessary permits

before placing its Network Facilities mthe\PublcRDWOr other property of City, as may be
authorized. Licensee will pay‘all processing; éngineering,and inspection fees associated with
the issuance of individual permits by City. = .

3.2 Bond. The Licénsee sl‘lalkprdvfi_de a .b_éh‘d-._that"ghéill be in effect for two years, with good and

sufficient surety, conditioned, among other'things, that the applicant will save harmless the
City from damages caused by reason of any negligence or faulty work by the Licensee or any
employee or subcontractor of the Licensee. The minimum amount of the bond shall be
$150,000 with the effective date of March 2. The bond can be provided by a contractor that is
licensed by the.City. :

3.3 Insurance. Licén§é¢. must carry and maintain insurance in the amounts and of the types as

follows:

3131 Liability Insurance. As of the effective date of this Agreement and during the entire term

of this Agreement, the Licensee will, at its sole expense, maintain public liability insurance
with a company licensed to do business in the State of North Dakota with a rating by Best
of not less than “A” that will protect the Licensee, the City, and the City’s officials, officers,
employees, and agents from claims which may arise from operations under this Agreement,
whether such operations are by the Licensee, its officials, officers, directors, employees, or
agents, or any contractors or subcontractors of Licensee. This liability insurance will
include, but will not be limited to, protection against claims arising from bodily and
personal injury, death, and damage to property resulting from the Licensee’s automobiles,
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products, construction, maintenance, installation, and other related work, and operations.
The amount of such insurance shall be subject to periodic changes as described in this
Section, or as may be required by applicable law, but will not be less than the following:

General Liability Insurance:

Bodily injury and/or death per person $5,000,000
Bodily injury and/or death per occurrence $5,000,000
Property damage per occurrence $2,000,000

Property damage and qui]y injury, aggregate $7,000,000
Automobile Coverage \d
Combined single limited . $2,000,000
Umbrella Coverage g $2,000,000
3.3.2 The liability policy will prov‘ide_'. for the following, by endorsement of otherwise:

3.3.2.1 The 'p_él-i_cy -\&ill cover personal injury as well as bodily injury
and death; 3519 N

< 3.3:2.2 The policy will cover blanket contractual liability subject to the
' standard universal exclusions.of contractual liability included in
g the carrier’s standard endorsement as to bodily injuries, personal

a  Secifd.l '

.3.3.2.3 Broad form pfbpc_ffy damage liability will be afforded;
3.3:2.4 The Ci_ty will be included as an additional insured on the policy;

3.3.2.5.The cover'age is primary insurance and no other insurance or
fund of the City will be called upon to contribute to a loss under
the coverage;

3.3.2.6 Standard form of cross-liability will be afforded; and

3.3.2.7 The policy will not be cancelled without thirty (30) days prior
written notice of such cancellation to the City.

3.3.3 The automobile insurance policy will provide for the following, by endorsement or
otherwise: (1) the City will be included as an additional insured on the policy; and (2) the
policy will not be cancelled without thirty (30) days prior written notice of such
cancellation to the City.
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Upon ninety (90) days prior written notice to Licensee, the City reserves the right to adjust
the limit coverage requirements no more than every three (3) years. Any such adjustment
by the City will be no greater than the increase in the State of North Dakota Consumer
Price Index for such three (3) year period, unless otherwise required by applicable law.

Licensee will submit to the City documentation of the required insurance including a
certificate of insurance signed by the insurance agent and companies named, as well as all
properly executed endorsements. The certificate of insurance should confirm that the
required endorsements are in effect.

(VS ]
(8]
i

(O8]
(OS]
(@)

Any deductible or self-insured retention must be declated to the City.

Licensee will have insurance coverage to cover any valid claim arising before sale or
transfer of the Network Facilities or termination of this Agreement.

(%)
(O8]
~

[:

(O8]
(O8]
o <]

|

It will be the obligation of the Licenseeﬁtno ,nbtify the City promptly of any pending or
threatened litigation likely to negatively impact its ability to provide the insurance coverage
required herein. -

Notwithstanding the foregoing; Licensee will promptly repair any damage to the ROW,
City property, or private property if such damage is directly caused by Licensee’s work
and no other person is responsible for:the.damage (¢.g.;where a person other than Licensee
fails to accurately or timely locate its underground facilities as required by applicable law).
Licensee will repair.the damaged property to-a condition equal to or better than that which
existed prior to'the damage. Licensee’s obligation:under this’ provision will be limited by,
and consistent with, any applicable seasonal or other ‘restrictions on construction or
restoration work. : 3

(OS]
(O8]
O

i:

3.4 Worker’s‘Compensation Insurance. Licensee will'obtain and maintain worker’s compensation
insurance for'all,.Li'qe_nsee’s._cmployees, andvin case any work is subcontracted, Licensee will
require any subcontractor similarly to provide worker’s compensation insurance for all of the
subcontractors’ employees, in compliance with state laws, and to fully protect the City from
any and-all.claims arising out of work-related occurrences. Licensee hereby indemnifies City
for any damage resulting to it. from failure of either Licensee or any subcontractor to obtain
and maintain such insurance. Licensee will provide the City with a certificate of insurance
indicating worker’s compensation insurance prior to operations under this Agreement and the
commencement of any.construction, system upgrade, reconstruction, or maintenance of the
Network Facilities. The certificate of insurance should confirm that the required endorsements
are in effect.

3 5 Licensee’s Sole Cost and Expense. Licensee will perform all work at its sole cost and expense.

1.6 Compliance with Laws. Licensee will comply with all applicable laws and regulations when
performing its work. Licensee will place its Network Facilities in conformance with the
required permits, plans, and drawings approved by City.
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3 7 Reasonable Care. Licensee will exercise reasonable care when performing its work and will
use commonly accepted practices and equipment 10 minimize the risks of personal injury,
property damage, soil erosion, and pollution of surface or groundwater.

3 8 No Nuisance. Licensee will maintain its Network Facilities in good and safe condition.

3.9 Repairs. Licensee will promptly repair any damage to the Public ROW, City property, Or
private property if such damage is caused by Licensee’s work and no other person is
responsible for the damage. Licensee will repair the damaged property to a condition equal to
or better than that which existed prior to the damage. Licensee’s obligation under this Section
will be limited by, and consistent with, any applicable seasonal or other restrictions on
construction or restoration work. :

310 As-Built Drawings and Maps. Licensee will maintain accurate as-built drawings and maps
of its Network Facilities located in the Public ROW and will provide them to City upon
reasonable request and on a mutually-agreed timetable, subject to applicable confidentiality
protections. A

311 Network Design. Licensee hereby agrees that it shall build, install, and construct, within

five years of the effective date of this Agreement, 0 all areas of the City making its Network
and Services available to every residerice, household, and business located within the City’s
municipal boundaries. In the event of annexation by the City, any new territory brought into
the City’s municipal boundaries shall becomeé:.part of ‘the. service area covered by this
Agreement. If the Licensee. determines any part of the.city is.not serviceable, it shall provide
docummentation tosthe Licensor giving the.reasons why it.cannot provide service. The City
Engineer or designee shall make: the determination of not-servicing any area identified by the
Licensee. The Licensee can appeal the decision to the City Commission if they disagree with
the decision by the City Engineer or designee. Licensee shall retain the discretion to determine
the timing, location, design, and constiuction of' the Network Facilities. Licensee’s use of
Public ROW or City. propetty: shall be conducted in a manner consistent with lawful and
applicable public easement rights.. :

3.12 Tréfﬁc Control. Licensee shall provide traffic control that meets all requirements of the
MUTCD adopted by the State of North Dakota. All costs for traffic control will be the sole
responsibility‘of the Licensee.

3.13 Reports. Licensee is required to submit to the City upon request all reports and information
as provided in this Agreement or the Ordinance.

4 CITY’S RESPONSIBILITIES

4.1 Emergency Removal or Relocation by City. In the event of a public emergency that creates an
imminent threat to the health, safety, infrastructure, or property of City or its residents, City
and/or other public utilities may remove or relocate the applicable portions of the Network
Facilities without prior notice to Licensee. City and any affected public utility will, however,
make reasonable efforts o provide prior notice to Licensee before making an emergency
removal or relocation. In any event, City and any other municipal utility benefitting from this
provision will promptly provide to Licensee a written description of any emergency removals
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or relocations of Licensee’s Network Facilities. Licensee will reimburse City municipal utility
for its actual, reasonable, and documented costs or expenses incurred for any such emergency
work, the direct cause of which was Licensee’s construction, installation, operation,
maintenance, repair, or removal of its Network Facilities. Licensee’s obligation to reimburse
City and any affected public utility under this section will be separate from Licensee’s
obligation to reimburse City for any other reasonable expense City may incur.

4.2 Relocation to Accommodate Governmental Purposes. If Licensee’s then-existing Network
Facilities would interfere with planned use of the Public ROW or property of the City, State of
North Dakota, or any other political subdivision for any governmental purpose as reasonably
determined by the City, Licensee will, upon written notice from any of the foregoing entities,
relocate its Network Facilities at Licensee’s own expense to such other location or locations in
the Public ROW as may be mutually agreed by the _p,éi}__ties,.‘_t'ékjng into account the needs of the
governmental purpose and Licensee’s interest in maintaining the integrity and stability of its
Network. Licensee will relocate its Network Facilities within a commercially reasonable
period of time agreed to by the parties,. taking into account the urgency of the need for
relocation, the difficulty of the relocation, and. other relevant facts andeircumstances, except
that City or any such public entity may not require Licensee to relocate or remove its Network
Facilities with less than thirty (30) days’ notice. ]

4.3 Relocation to Accommodate Non-Governmental Putposes. If Licensee’s then-existing
Network Facilities would interfere with a-thitd-party’s useof the Public ROW, Licensee will
not be required to relocate its Network Facilities, unless the, City Commission reasonably
determines that a failiire forrelocate Network Facilities. will result in a material detriment or
financial loss to thé citizens of the City of Fargo. [f there i$:any dispute between Licensee and
the affected third party involving use of the ROW, City will attempt to mediate the dispute
between the parties so as to avoid or mitigate unreasonable delays.

4.4 Post-Rémoval Restoration of Public ROW. When removal or relocation is required under this
Agréement, Licensee will, aftei:the removal ot relocation of the Network Facilities, at its own
cost, repair and return the Public:-ROW in which the facilities were located to the same or
similar conditions existing prior to \ﬂi‘e,Licensee’s construction.

5 CONTRACTORS AND SUBCONTRACTORS

5.1 Use of Contractors and Subcontractors. Licensee may retain contractors and subcontractors to
perform the work on Licensee’s behalf.

5.9 Contractors to be Licensed. Bonded and Insured. Any contractors and subcontractors engaged
or hired by Licensee to perform work under this Agreement must be licensed as a contractor
with the State of North Dakota as well as bonded and insured in accordance with applicable
law.

5 3 Authorized Individuals. Licensee’s contractors and subcontractors may submit individual
permit applications to City on Licensee’s behalf, so long as the permit applications are signed
by individuals that Licensee has authorized to act on its behalf via a letter of authorization
provided to City (“Authorized Individuals™). City will accept permit applications under this
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Agreement submitted and signed by Authorized Individuals, and will treat those applications
as if they had been submitted by Licensee under this Agreement.

6 DEFENSE AND INDEMNITY

6.1 Obligations. Licensee will defend and indemnify the City, its Commissionrand the members,
officers, elected representatives, agents, and employees, from and against any and all claims,
and including reasonable attorney’s fees and legal costs, for injury or damage to persons or
property, both real and personal, caused by the negligence or willful misconduct of Licensee
or its contractors related to the construction, erection, operation and maintenance of the
Network and Network Facilities. It is expressly understood that the City has no control,
standard, or regulation pertaining to the subject matter of programs distributed by the Licensee.
The Licensee also agrees to hold harmless the City, its‘ Commission and the members, officers,
elected representatives, agents, and employees | from ‘any and all claims, suits, and actions at
law or in equity, for libel, slander, patent or copy;uOht mfrmgements to the extent that the City
is made a party defendant in any action arising out of the subject matter of programs transmitted
by Licensee. Licensee shall, at its sole cost and expense, defend such actions and appeals
therefrom including those involving the City. Licensee’s indemnity obligations shall require it
to pay settlement amounts to resolve an indemnified cla;m and damages and costs finally
awarded against the City by a competent tribunal in any legal proceeding filed by a third party
for property damage, personal injury, ordeath to the extent caused by the negligence or willful
misconduct of Licensee or its contractors arising from this Agreement (“Third Party Legal
Proceeding”).

6.2 Exclusions. Section 6 I will not apply to.the extent the underlymg allegation arises from or is
related to the negligence or willful mlsconduct of an indemnified party.

6.3 Notice of Claim. City agrees: to pr0v1de reas\o‘nable efforts to promptly notify Licensee in
writing of the Third Party Legal Proceeding and any allegations that preceded the Third Party
Legal Proceeding nolater than fifteen (15) days after City became aware of the Third Party
Legal Proceeding. City also must-reasonably cooperate in the defense at Licensee’s request.
City must tender sole control of the indemnified portion of the Third Party Legal Proceeding
to Licensee;subject to the following: (&) City may appoint its own non-controlling counsel, at
its own expen"‘se and (b) any settlement requiring City to admit liability, pay money, or take
(or refrain from taking) any action, will require City’s prior written consent, not to be
unreasonably w1thhe1d or delayed

7 TERM AND TERMTNATION

7.1 Term. This Agreement shall become effective on the date the last party to sign executes this
Agreement (“Effective Date”). The Agreement will expire automatically on the tenth (10th)
anniversary of the Effective Date (“Original Term”), unless earlier terminated in accordance
with the provisions herein or renewed by written agreement of the parties made prior to the
tenth anniversary of the Effective Date. If renewed, the Agreement will renew for a successive
ten (10) year term or another term as agreed upon by the parties in writing.
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7.2 Procedure for Remedying Agreement Violations. In addition to any other applicable legal
remedy, if Licensee fails to perform in a timely manner any material obli gation required by the
Ordinance or this Agreement, following notice from the City and an opportunity to cure such
nonperformance, the City may remedy such violation in accordance with the following
procedures:

7.2.

—

The City will first notify Licensee of the violation in writing, and demand a cure within a
reasonable time, which will not be less than twenty (20) days in the case of the failure of
the Licensee to pay any sum or other amount due the City under the Ordinance or this
Agreement, and not less than thirty (30) days in all other cases. If Licensee fails to cure the
violation within the time prescribed in the notice, or if Licensee fails to commence
corrective action within the time prescribed and diligently remedy such violation thereafter,
the Licensee will then be given a written notice ‘of apublic hearing to be held before the
City Commission. The notice will specify the violations alleged to have occurred.

~
N
N

[:

At the public hearing, the City Commission will hear and congifd@\r all relevant evidence,

and thereafter render findings and its decision.

In the event the City Commission finds that Licensee has corrected the violation or has
diligently commenced efforts to.correct such violation after notice thereof from the City
and is diligently proceeding to fully remedy such violation, or that no material violation
has occurred, the proceedings will terminate and no penalty or other sanction will be
imposed. S ‘

~
[\
(O8]

j:

In the event the '__Ci'ry'Ct?)'mmission ﬁqd__s that'a material, violation exists and that Licensee

has not corrected the samein a satisfactory manner or has not dili gently commenced efforts

to correct such violation, the City Commission may establish a date, no earlier than twenty

(20) days after the public hearing, by which Licensee must comply with the obligation. The

City Comniission may also implement the: termination procedures outlined in this
‘.A:gﬁ_rleement and the Ordinance. However, any‘termination procedures will be stayed until a
“final ruling is obtained in accordance with subsection F below.

~J
N
~
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In determining whether a violatior is material, the City will take into consideration the
reliability of the evidence of the violation, the nature of the violation, and the damage, if
any, caused to. the City or the City's residents thereby, whether the violation was chronic,
and any justifying or mitigating circumstances, and such other matters as the City may
deem appropriate.

~J
N
@)

]:

If the violation as proposed depends on a finding of fact, such finding of fact will be made
by the City only after a hearing providing the Licensee with a full and fair opportunity to
be heard. Licensee will have the right to appeal any such decision to state court and the
revocation or penalty will not become effective until any such appeal has become final or
the time for taking such appeal will have expired.

~
[\.
~

l:

City has not required Licensee to furnish to City a security deposit to secure payment of
liquidated damages that may be imposed by City for defaults of this Agreement. However,
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City reserves the right to require 2 reasonable security deposit if Licensee continuously
violates this Agreement or if there is a change in ownership or control of Licensee.

7.3 Revocation or Termination of Agreement.

7.3.1 Upon completion of the term of this Agreement, if a new, extended, or renewed Agreement
is not granted to the Licensee by the City, the Licensee’s right to occupy the ROW shall
terminate, subject 10 applicable state and federal law.

732 The City shall have the right to revoke the Agreement for the Licensee’s failure to
construct, operate or maintain the Network and Network Facilities as required by this
Agreement oI the Ordinance, or for defrauding or attempting to defraud the City or its

residents.

To invoke the provisions of this Section, the City shall g{i*deihg Iicensee written notice of
the default in its performance. If, within ninety (90) days, following such written notice
from the City to the Licensee, O such other period as the Licensee:and the City shall agree,
the Licensee has not taken corrective action to the satisfaction of the.City, the City may
give written notice to the Licensee of its intent to revoke the Agreement, stating its reasons.

~J
(8]
W

\:

73.4 Prior to revoking the Agreerﬁcnt-,'th'e City shall hold:a public hearing, upon thirty (30) days
advance notice to the public and written notice to Licensee, at which time the Licensee and
the public shall be given an opportunity to be heard. Following the public hearing, the City

5

may determine whether to revoke the Agreement based on the information presented at the
hearing, and other information of record, or, where applicable, grant additional time to the
Iicensee to affect any cure. If the City. determines to revoke the Agreement, it shall issue
a written decision setting forth the reasons for its decision. A copy of such decision shall

be transmitted to the Licensee.

3.5 If the City revokes the Agreement, ot if for any other reason the Licensee abandons,
terminates, or fails to operate or maintain theé Network or Network Facilities, the following
procedures and rights are effective:

7.3.5.1 The City may (a) require the Licensee to remove its above-ground

facilities along with junction boxes buried in the ROW and

equipment at the Licensee’s sole cost and expense and restore

affected sites, or (b) permit the Licensee to abandon such Network

Facilities in place. If the Licensee fails to do so within a reasonable

period of time, the City may have the removal done at the Licensee’s
expense.

7.3.5.2 The City may require the Licensee to continue operating and
maintaining the Network and Network Facilities for a period of time
not to exceed one (1) year.

7.3.53 If the Network Facilities 1s abandoned by the Licensee, the
ownership of all portions of the Network and Network Facilities in
the ROW and Public Utility Easements shall revert to the City and
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the City may retain, sell, assign, or transfer all or part of the assets.
City’s assumption of ownership shall not render City liable for any
claims, causes of action, injuries, disputes, lawsuits, or liabilities of
Licensee accruing or arising prior to City’s assumption of
ownership.

36 Notwithstanding the foregoing, the Licensee may appeal a revocation decision by the City
to a court of competent jurisdiction and such appeal shall stay the implementation of such
revocation if a stay or injunction is obtained from the court.

8 NETWORK SYSTEM SERVICES

8.1 System Services.

8
N

1.1 Licensee shall have the right to provide’ additional fQCii;ties and equipment, expand
capacity, and otherwise upgrade its Network and Network Facilities throughout the term
of this Agreement, as required to incorporate improvements in technology.

o0

|
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—
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[Intentionally left blank]

8.2 State-of-Art Review.

Subject to this section, the City may request in writing the Licensee to review the Network
and Network Facilities related to routine upgrades and ‘maintenance requirements. Such
request for Licensee’s review by the City shall taképlace no'sooner than five years from
the effective date of this agreement and/ornot/more than:twice during the original term of
this Agreement. =
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The following factors shall be considered in & review:
§_2_2l Cha.récteristiés"ot:\_thq Néwork and Network Facilities;
8222 The State-of-Art (as defined below);
8.2.2.3 Cha’r;acteristics of other systems utilizing similar State-of-Art;

8224 The additional benefits provided to end-users by requiring the
‘ installation of State-of-Art;

8.2.2.5 The marketplace demand for the State-of-Art determined by a third-
party independent research company selected by both parties;

8.2.2.6 The costs of any State-of-Art upgrades or changes;
8.2.2.7 Availability of market competition; and

8.2.2.8 Any additional factors deemed relevant by the City or the Licensee.
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“State-of-Art” shall mean: (1) equipment that is readily available with reasonable delivery
schedules from two (2) or more sources of supply; and/or; (2) equipment that is presently
installed and activated to fully use existing capabilities; and (3) equipment that is in
widespread, regular use throughout at Jeast three (3) other systems controlled, maintained,
or operated by the Licensee in markets with characteristics similar to the City (including
but not limited to size, population, density, demographics, and infrastructure) or other
systems owned by others in the State of North Dakota with characteristics similar to the
City.

If Licensee determines after review of the factors described in this Section and discussions
with the City that an upgrade is necessary, it will ordera public hearing to consider such
action and to receive public comment. Notice of such-hearing shall be provided to Licensee
and the public no later than thirty (30) days prior to such hearing. If, after such hearing, the
City reasonably determines that an upgrade is necessary; the City and Licensee will
negotiate in good faith to amend this Agréement as required. In examining the economic
feasibility of required system improvements, the parties shall consider whether to extend
the term of this Agreement to permit a‘lengthier recovery of the cost of the improvements
in order to lessen the burden on end-users.. '

NN

8.3 Dark Fiber. For the purpose of expanding City’s intemal_..nétwork, Licensee may provide City

two (2) strands of “dark” fiber optic cable along routes specified by City or alternate locations
as mutually agreed by the parties during. the term, at-no. charge to City, upon the initial
construction, modification, or expansion by Licensee of the Network Facilities along such
routes. Such dark fibér shall.be limited to. the exclusive.use of'City or its governmental entity
designee for any noncommercial, public purpose. All costs relating to the use, maintenance, or
repair of the dark fiber shall be the responsibility of the City as calculated on a pro-rata basis
with reference to the total number of fiber(s) in. the strand. City and Licensee may execute an
additional agreement addressing the disposition and maintenance of such dark fiber in greater
detail. '

8.4 Innerduct Option. [Intentionally left blank]. Conduit Option. Licensee shall provide City the

option of causing the installation of additional conduit by Licensee along any and all routes
upon the initial construction; modification, or expansion by Licensee of fiber optic routes
within the Public ROW. Such conduit shall be and remain under the exclusive control of City,
or its designated governmental entity, and shall be limited to the exclusive use of City for any
noncommercial, public purpose. City shall be responsible for all marginal costs relating to the
installation of such conduit and its maintenance by Licensee. Licensee shall cooperate with
and assist the City in identifying likely routes, build-out schedules, and cost estimates. The
parties may execute an additional agreement addressing the City's conduit option in greater
detail. The foregoing limit on use shall not be construed to limit the Licensor's ability to
transmit, interconnect, and otherwise enable services using such facility for noncommercial,
public purpose with any other public sector entity, including federal, state, or local agencies
and/ or political subdivisions.

8.5 Right of Inspection. City will have the right to inspect all construction, reconstruction, or

installation work performed by Licensee under the provisions of the Agreement and other
pertinent provisions of law, to ensure Licensee’s compliance and to protect the public health,
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safety, and welfare of City’s residents and citizens. Licensee will have the right to be present
at such inspections.

8.6 [Intentionally left blank]

9 MISCELLANEOUS

9.1 Assignment. Neither party may assign or transfer its rights or obligations under this
Agreement, in whole or in part, without the written consent of the other party. Notwithstanding
this requirement, Licensee may assign or transfer its rights or obligations under this Agreement
to an affiliate or subsidiary of Licensee, for which Licensee shall provide notice of such transfer
or assignment. Any assignee will take the place of the assigning party, and the assigning party
will be released from all of its rights and obligations upon such assignment.

9.2 Notices. All notices related to this Agreement will be in writing and sent:
9.2.1 Ifto Licensee:

Ubiquity North Dakota, LL.C
Attention: General Counsel
121 W. Trade Street

Suite 1275

Charlotte, NC-28202

0
N
)

If to City:

City of Fargo — Engineering Department
225 4" Street North
Fargo, ND 58102

With a copy to:

City. Auditor
225 4th Street North
Fargo, ND 58102

Notices are effective when actually received by the party designated above by
personal delivery, registered or certified mail postage prepaid, by express mail, or
by overnight courier.

The addresses of the parties may be changed upon notice to the other party given
as provided in this Section.

9.3 Governing Law. This Agreement is governed by the laws of the State of North Dakota. The
parties hereby agree that any and all disputes arising hereunder shall be litigated in the State
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District Court for Cass County, North Dakota, and Licensee hereby consents to jurisdiction
and waives any objection based upon improper venue.

9.4 Entire Aereement. This Agreement constitutes the entire agreement between Licensee and City
relating to the subject matter hereof. Any prior agreements, promises, negotiations, or
representations not expressly set forth in this Agreement are of no force and effect. Any
amendment to this Agreement shall be or no force and effect unless it is in writing and signed
by Licensee and City.

9.5 No Forbearance or Waiver. The failure or delay of City to insist on the timely performance or
any of the terms of this Agreement, or the waiver of any particular breach of any of the terms
of this Agreement, at any time, will not be construed as‘a-continuing waiver of those terms or
any subsequent breach, and all terms will continue and remain in full force and effect as if no
forbearance or waiver had occurred. A >

9.6 Approval. This Agreement shall not be effgct{;/Q until approved by _;tﬁe Fargo City Commission
and executed by the Mayor on behalf of City. 17N

9.7 Non-Discrimination. Licensee will comply, and require compliance by its contractors) with
applicable federal, state, and local laws with respect to prohibitions against discrimination on
the basis of race, color, sex, age, disability, political, or religious opinions, affiliations, or
national origin.

9.8 Reservation of Rights. The parties expressly reservé any rights either of them may have under
state or federal law’concerning the subject matter of thjé" ‘Agreement and further agree that by
execution and performance of this Agreement, neither party shall be deemed to have waived
any such rights.

9.9 Binding Effect. This Agreement is made expressly for the benefit of, and shall be binding on,
the heirs, beneficiaries, personal representatives, successors, and assigns of the respective
parties. This Agreement shall run with the Property and will be binding upon all successive
owners of record.

9.10  Severability. If any part of_this Agreement is deemed invalid, illegal, or unenforceable, the
remainder of this. Agreement will remain in effect.
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Dated this day of , 2025

Ubiquity North Dakota, LLC

By:
Its:
STATE OF )
) ss
COUNTY OF )
On this day of , 2025, béf()re me, a notary public in and for said county and

to me known to be the
of Ubiquity North Dakota, LLC; the entity described in and who
oxecuted the within and foregoing instrument and acknowledged to me that said entity executed

state, personally appeared

the same.

S “Notary Public -
(SEAL) - : _ County,
My Commission expires:
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Dated this day of ,2025

City of Fargo

By:

Dr. Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, Auditor

STATE OF NORTH DAKOTA)
) sS.
COUNTY OF CASS )
On this day of 12025, before e, a notary public in and for said

. ! - SEu
county and state, personally appeared Dr. Timothy J. Mahoney, M:D. and Steven Sprague, to me
known to be the Mayor and Aud.i‘tqr, respectively, of the City.of Fargo, Cass County, North Dakota,

the North Dakota municipal corporation des'cribed in and that executed the within and foregoing
instrument, and acknowledged to me that said municipal corporation executed the same.

—_’__.—___—————_—_——__—’—__—_—-
Notary Public
(SEAL) _ Cass County, North Dakota
My commission €X pires:
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Page 29 REPORT OF ACTION —

PUBLIC WORKS PROJECTS EVALUATION COMMITTEE [%O

\—
Type: Proposed Fiber Installation

Location: Citywide Date of Hearing: 5/5/2025
Routing Date

City Commission 5/12/2025

PWPEC File X

Project File Kevin Gorder

The Committee reviewed a communication from Division Engineer, Kevin Gorder, regarding consideration of an
agreement with Gateway Infrastructure for the installation of fiber throughout the City to provide internet services to
every parcel in Fargo similar to Midco, SparkLight, and Lumen.

Our current ordinance would require a payment of $1/LF of fiber installed. This would exceed our costs of working
around their fibers and could be considered a financial barrier to Gateway Infrastructure as they want to service our
community. We have negotiated a minimum payment of $350,000 annually or 5% of gross revenue as the estimated
costs of working around their fibers.

Permitting and route approvals will require additional staff time due to congestion in the boulevard. Additional staff
and/or overtime will be needed to ensure fibers are installed in locations that minimize the impacts to our
infrastructure. This additional staff could include contract employees or a consultant to assist City Staff in
administering this large project. Gateway has indicated they would reimburse the City for the additional cost on
administration as they look to develop their business in Fargo.

Ben Dow expressed concern that the fiber installation would place an increased burden on his staff to keep up with
utility locates. Kevin Gorder echoed this concern. Following further discussion, the group agreed that language should
be proposed to ensure the City is compensated for any additional costs associated with utility locating.

The Committee also discussed transitioning to the minimum annual payment amount of $350,000. While there was
general support for this transition, the Committee recommended phasing it in uniformly over a three-year period,
independent of the amount of fiber installed in any given year.

On a motion by Brenda Derrig, seconded by Susan Thompson, the Committee voted to concur with the proposed
fiber installation and Agreement and submit it to the City Commission for their review on May 12.

RECOMMENDED MOTION
None at this time.

PROJECT FINANCING INFORMATION:

Recommended source of funding for project: N/A
Yes No
Developer meets City policy for payment of delinquent specials N/A
Agreement for payment of specials required of developer N/A
Letter of Credit required (per policy approved 5-28-1 3) N/A
COMMITTEE Present Yes No Unaninllcius
v

Tim Mahoney, Mayor Il r 1
Nicole Crutchfield, Director of Planning i i Il
Steve Dirksen, Fire Chief | Il I
Brenda Derrig, Assistant City Administrator 5 ~ I
Ben Dow, Director of Operations ! | r
Steve Sprague, City Auditor i ! I
Tom Knakmuhs, City Engineer I 17| r

i I rl

Susan Thompson, Finance Director

T OL
ATTEST: / | o

Tom Knakmuhs, P.E.
City Engineer




30 T1 = Engineering Department
ESITY OF 225 4t Street North

Fargo, ND 58102

Phone: 701.241.1545 | Fax: 701.241.8101

Email feng@FargoND.gov

FAR MORE www.FargoND.gov
To: Members of PWPEC
From: Kevin Gorder, Division Engineer
Date: May 2, 2025
Re: Proposed Citywide Fiber Installation — Gateway Infrastructure

Background:

Engineering has been approached by Gateway Infrastructure based in St. Louis, MO about building a
full fiber to home network in the City of Fargo. This project would include approximately 3.1 million feet
of fiber, above ground switch and hardware structures, at grade connection points at every parcel, and
other items needed to complete their investment in Fargo. Gateway would offer internet service to
every parcel in Fargo. Similar companies that do this include Midco, SparkLight, and Lumen along
with others that are not Citywide.

The installation of fiber cable in the public right of way is governed by current municipal code along
with state and federal code and law. Federal rules do not give us the option to reject this installation,
but we do have some ability to recover any costs associated with working around their infrastructure
on projects while maintaining our infrastructure. Our current ordinance would require a payment of
$1/LF of fiber installed. This would exceed our costs of working around their fibers and could be
challenged in court as being a financial barrier to Gateway as they want to service our community. We
have negotiated a minimum payment of $350,000 annually or 5% of gross revenue as the estimated
cost of working around their fibers. The minimum payment would be prorated as they work for the next
3-5 years installing their fiber. ltems included in the cost to work around include street reconstruction
projects, where every sewer service, water service, etc. needs to be hand dug around their cable
creating additional costs to our contractors performing the street reconstruction projects. Another item
that is included is Public Works as they need to complete emergency water main repairs or sanitary
sewer main repairs. In some areas of town, water main repairs should be a simple dig operation with
a backhoe, but the actual excavation may need to be completed with a vac truck that significantly
increases costs to repair the failing water main.

This fiber installation will be very impactful to our residents since every parcel will be excavated to
install a connection point for their residence and/or business. Many residents will have concerns and
questions about what is happening and a few will struggle with getting their lawns restored and will
need attention from City staff to ensure restoration is as good or better than when the work was started.

Permitting and route approvals will require additional staff time due to congestion in the boulevards.
Various underground utilities currently in our right of way include our infrastructure along with gas,
power, multiple fiber companies, and a few private communication networks around town. Gateway
will provide proposed routes for their fiber and City staff will need to review and offer suggestions on
where their fiber can be installed. This could include completing locates and walking the proposed
route to find a path that works. Engineering has 5 employees that do this with all of the current
companies and the current workload fills their work day. Additional staff and/or overtime will be needed
to ensure fibers are installed in locations that minimize the impacts to our infrastructure. This staff
could be contract employees or a consultant could be hired to assist City staff in administering this
large project. Gateway has indicated they would reimburse the City for the additional cost on
administration as they look to develop their business in Fargo.
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Citywide Fiber Installation — Gateway Infrastructure
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Engineering along with our legal staff has developed an Agreement for the use of our right of way and
we are currently working on an Agreement for the reimbursement responsibilities.

| have included the latest version of the Agreement with Gateway for your review. Fiber installation

has been presented to PWPEC at a previous meeting and the comments at that meeting were used
to develop much of the language in the attached Agreement.

Recommended Motion:

Concur with the proposed fiber installation and agreement and submit it to the City Commission for
their review on May 12. Based on their comments and finalizing the Agreement, final approval of the
Agreements would be requested at the May 27, 2025 Commission Meeting.

KOG/klb
Attachment



Page 32

NON-EXCLUSIVE RIGHT OF WAY OCCUPANCY AGREEMENT

This Non-Exclusive Right of Way Occupancy Agreement (the “Agreement”), dated May
_, 2025, is made and entered into by and between the City of Fargo, a North Dakota municipal
corporation (the “City”), and Gateway Infrastructure, LLC, a Delaware limited liability
company (“Licensee”).

WHEREAS, the City has jurisdiction over the use of the public rights-of-way in the City
(the “Public ROW”); and

WHEREAS, the City adopted a Right-of-Way Occupancy Ordinance, Article 24-03 of the
Fargo Municipal Code of Ordinances (the “Ordinance”), which authorizes the City to register any
person wanting to occupy or use the Public ROW and which provides terms for using the Public
ROW; and

WHEREAS, Licensee desires to use the Public ROW in the City and occupy the Public
ROW to construct, install, maintain, and operate a fiber optic infrastructure network and associated
appurtenances within the City for the purpose of offering communications services; and

WHEREAS, the City has determined that, upon Licensee completing the necessary
registration for occupancy of the Public ROW, the Licensee can be granted access to the Public
ROW in accordance with the terms of this Agreement; and

WHEREAS, the City: Commission has determitied that the Agreement as hereinafter set
forth should be adopted.

NOW, THEREFORE, in consideration-of the foregoing and the following covenants and
agreements, it is hereby agreed by-and between the City and Licensee (collectively the “Parties”)
as follows:

SECTION1 USE ANI? OCCUPANCY OF ROW

I.1.. »Permission to Use and Occupy ROW.

A. . Pursuant to the terms of this Agreement and any exhibits thereto (which are
incorporated into and made part of this Agreement), and upon Licensee’s
compliance with the Ordinance, City hereby grants Licensee permission to
use and occupy the Public ROW (“License”) for the purpose of
constructing, installing, repairing, maintaining, operating, and, if necessary,
removing a fiber optic infrastructure network and associated appurtenances
(“Network™) in accordance with the terms and conditions of this
Agreement. The Network shall be for the purpose of offering wholesale and
retail communications services, including broadband internet access service
as defined in 47 C.F.R. § 8.1(b) and voice over internet protocol services
(“Services”), but excluding multichannel video programming services that
would be subject to a video services franchise.
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“

The Network may also consist of equipment and facilities that may include
underground fiber optic cables, lines, wires, or strands; underground
conduits, vaults, access handholes; electronic equipment; power generators;
pedestals; boxes; vaults; and other similar facilities (“Network Facilities™).
This Agreement and the License do not authorize Licensee to install or use
any wireless communications facility within the Public ROW. ~Any
installation of wireless communications facilities within the Public ROW
shall be governed by Article 24-04 of the Fargo Municipal Code of
Ordinances.

This Agreement and the License do not authorize Licensee to use any
property other than the Public ROW as agreed herein. Licensee’s use of any
City owned property, including poles and conduits, must be governed under
a separate agreement regarding that use, if any.

This Agreement and License are subject and subordinate to City’s prior and
continuing right to use the Public ROW, including but not limited to
constructing, installing, operating, maintaining, repairing, or removing
sewer mains, sewer lines, water mains, water lines, storm drains, utility
poles, overhead and underground electric lines and related facilities, and
other public ut111ty.a_nd -municipal purposes.

City’s grant of the License is subject to all valid pre-existing easements,

restiictions, conditions, covenants, encumbrances, superior claims of title

_7or other property mterests that may affect the Public ROW, in addition to
“ those uses permitted by the Fargo Municipal Code. Licensee will obtain at

its own cost and expense any required permission or rights as may be
necessary to actommodate such pre-existing property interests, so long as

“-such pre- ex1st1ng 1nterests do not contravene state or federal law.

Licensee hereby acknowledges that it has examined all the definitions and
provisions of the’ Ordinance, which are incorporated herein by reference,
and agrees.that the prov1510ns thereof are valid and binding upon Licensee,
its contractors, subcontractors, and any person or entity performing any

- work on the Network or Network Facilities. Licensee agrees to abide by the

p10v1510ns of the Ordinance, as it exists on the effective date of this
Agreement and as thereafter amended or modified, and as may be amended
from time to time as required by applicable law or agreement, and other
relevant and generally applicable regulations and supplemental
specifications as to construction, operation, or maintenance promulgated by
the City.

Subject to Federal, State and Local Law. This Agreement and License are subject

to City’s valid authority under federal, state, and local laws as they exist now or
may be amended from time-to-time, and subject to the conditions set forth in this
Agreement. In the event of a material conflict between the terms of local law and
the applicable provisions of this Agreement, the applicable provisions of this
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1.3.

1.4.

1.5.

1.6.

Agreement will prevail. The Parties hereby agree that if future modifications or
amendments to federal or state law necessitate modifications to this Agreement,
including but not limited to any provisions pertaining to revenue sharing or Public
ROW occupancy fees, the Parties will work in good faith to agree upon the
modifications.

No Grant of Property Interests. The License does not grant or convey any property
interest to Licensee.

Non-Exclusive License. The License granted by this Agreement is non-exclusive.
City expressly reserves the right to grant licenses, permits, franchises, privileges,
or other rights to any other individual, corporation, partnership, limited liability
company, trust, unincorporated association, joint venture, governmental authority,
or other entity of any nature whatsoever, as well as the right in its own name as a
City, to use Public ROW for similar or different purposes allowed Licensee under
this Agreement. G

Police Powers. Licensee’s rights afforded by this Agreement are subject to the
police powers of the City to adopt and enforce ordinances of general applicability
and necessary to the health, safety, and welfare of the public. Licensee will comply
with all such generally_appli'C'able laws and ordinances enacted by the City pursuant
to that power. Vi

City’s Principles and Intcnt%_fThc following provisions are statements of the City’s
intent in entering into this Agreement and shall not supplant or modify specific
provisions of this Agreement: SR

A. Encourage the' ins,tallatioﬁ:ar\d operation of a fiber network with features
. meeting the current and future fiber related needs and interests of the City
.ofFargo community; :

- B. Encourage implementation of technical advances in communications

technology;

Cel. Encouragé the Licensee to provide high quality customer service;

D. Ensure that the installation and maintenance of fiber facilities comply with
all applicable City regulations, and do not interfere with the City’s
legitimate use of its own facilities and property;

i Protect the City’s interests and health, safety and welfare of its citizenry;

F. Encourage the universal availability of high-speed fiber-based internet
within the City’s municipal boundaries on a non-discriminatory basis; and

G. Receive compensation for the private commercial use of the Public ROW
in accordance with applicable law.
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1.7.

SECTION 2

2N

2.2.

Construction Plan. Within thirty (30) days of the date of this Agreement, Licensee
and the City will memorialize in writing a mutually agreeable plan for construction
of the Network (the “Construction Plan”), which will include, among other things,
a timeline for meeting certain specified milestones established on a per linear foot
basis. Any modifications to the Construction Plan must be agreed to in writing by
designated representatives of both Parties.

GENERAL FINANCIAL REQUIREMENTS

License and Occupancy Fees. From and after the date that Licensee first
commences construction of the Network Facilities in the Public ROW (the
“Construction Commencement Date”), Licensee shall pay the City an annual
license fee (the “License Fee”) equal to the greater of Three Hundred Fifty
Thousand Dollars and No Cents ($350,000) (the “Minimum Fee™) or five percent
(5%) of Gross Revenues (as defined below).. Licensee shall remit payment to the
City within forty-five (45) days of the end of each calendar quarter during the Term
(as defined in Section 7.1 below). These payments will be accompanied by a report
showing the basis for the computation and such other relevant facts as may be
reasonably required by the City to determme the accuracy of such payments.

Minimum Fee.

A. On:&ach anniversary. of the Constructlon Commencement Date, the
Maximum Fee will be automatxcally adjusted downward by an amount, if
any, equal to the percentage of linear feet then occupied by the Network
Facilities in the Public ROW. as compared to that number of occupied linear
feet contemplated on such date under the Construction Plan. For example,

“.if on the ‘first anniversary of the Construction Commencement Date the

- Network Facilities occupied 20,000 linear feet in the Public ROW and the

Construction Plan included-a milestone of 25,000 feet as of such date, the

Minimim Fee would be reduced to $280,000 ($350,000 x 80%).

Notwithstanding the.foregoing, in no event will the Minimum Fee be

_ adjusted if the failure to achieve any milestones in the Construction Plan are
“ attributable fo factors within Licensee’s reasonable control.

B. In the évent that at any time during the Term Licensee notifies the City it
will cease construction of Network Facilities in the Public ROW (the
“Construction End Date”), the Minimum Fee will be permanently
adjusted downward by an amount equal to the percentage of linear feet
occupied by the Network Facilities in the Public ROW on the Construction
End Date as compared to the total number of linear feet contemplated to be
constructed under the Construction Plan. For example, if on the
Construction End Date, the Network Facilities occupied 180,000 linear feet
in the Public ROW and the total linear feet to be constructed under the
Construction Plan was 200,000, the Minimum Fee would be permanently
adjusted to $315,000 (350,000 x 90%).
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2.4

2.5

Gross Revenues. The term “Gross Revenues” means all consideration of any kind
or nature, including without limitation, cash, credits, property, and in-kind
contributions of services or goods, received by Licensee or its affiliated companies
from any customers, consumers, businesses, residents, tenants, licensees, lessees,
and others for broadband internet access services provided within the corporate
boundaries of the City using Network Facilities located at least in part in the Public
ROW. Gross Revenues do not include: (i) any revenue not actually received, even
if billed, such as bad debt; (ii) refunds, rebates, or discounts made to Customers or
the City; (iii) revenue received from the sale of broadband internet services for
resale in which the purchaser is required to collect and remit a license or similar fee
to the City from the purchaser’s customer; (1v) revenue derived from the provision
of broadband internet services to customers where none of the Network Facilities
used to provide such services are located in Public ROW; (v) any forgone revenue
from Licensee’s provision of broadband internet services to customers at no charge
if required by applicable law; (vi) any revenue derived from advertising; (vii) any
revenue derived from voice over internet protocol services; (viii) any revenue
derived from rental of modems or other equipment used to provide or facilitate the
provision of the broadband internet services; (ix).any revenue derived from referral
or marketing agreements with third-party. providers of online services which
Licensee may make available to customers; (x) any tax of general applicability
imposed upon Licensee o1 its customers by the City or by any state, federal, or any
other governmental entity, and required to be collected by Licensee and remitted to
the taxing entity (including but not limited to sales and use tax, gross receipts tax,
excise tax, utilityusers’ tax, public service tax, communications taxes, and fees not
imposéd by this Agteement); (xi) any forgone revenue from Licensee’s provision,
in Licensee’s discretion, of free or reduced cost broadband internet services to any
person, including without limitation employees of Licensee; and (xii) sales of
capital assets obsales of strplus equipment.

Pass Through. To the extent allowed: by applicable law, Licensee may identify and
collect, as a separate item on the regular bill of any customer of Licensee whose
broadband internet services are provided by Network Facilities located at least in
the Public ROW. that customer’s pro rata amount of the License Fee.

Other Fees.

A. Except as p}ovided herein, Licensee shall not be relieved from its obligation
to pay administrative fees, public impact fees, and inspection fees, as may
be required by the City of Fargo Excavation Fees and Guidelines.

B. Excavation and other permit fees relating to performance of work in the
Public ROW shall continue to be paid by Licensee throughout its
construction and installation of the Network Facilities.

C. If the City engages an independent third-party consultant for the purpose of

overseeing construction and restorative work by Licensee in the Public
ROW, the Parties acknowledge and agree that quality assurance work
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2.4

2.5

2.6

2.7

2.9

completed by such consultant or their sub-consultants shall be done so in
accordance with a separate service order that the City will have with this
consultant. Licensee will reimburse the City for any reasonable amounts
paid by the City for this work no later than forty-five (45) calendar days

after receipt of an invoice from the City.

D. Licensee’s affiliates, customers, clients, contractors, tenants, licensees, and
lessees which utilize Licensee’s Network and Network Facilities to provide
services to residents and businesses of the City must be either franchised

with the City or enter into 2 separate agreement with the City prior to
providing any services to any residents or businesses of the City.

Alternative Charge. In the event that the occupancy fees, as described in Section
7.1 above, are preempted by applicable law, the City and Licensee will negotiate in
good faith an amendment to this Ajgreement establishing an alternative per linear
foot charge for Licensee’s use of the ROW. '

Failure to Pay. Failure by Licensec,;to pay the License Fee shall be deemed a breach
of this Agreement and the Ordinance. and may be enforced according 10 the

provision of this Agreenient and the Ord_mal_i,'_ce'or by any other means available t0

City, including but not limited to, the denial of permits for work within the ROW.

Audits. Upon thirty (30) days pfid’r--jﬁ_l‘-ittcn notice; - the City will have the right to
conduct afi independent audit-of Licensee’s. records once every two (2) years, in
accordance ‘with generally accepted “accounting principles. Any undisputed
additi'd;_ijal\,_amount'sﬂdﬁc the City as a result of such audit will be paid within thirty
(30) days following written notice by the City to the Licensee, which notice will
include a copy of the audit report. The audit cost will be paid by Licensee if
payments have. been underpaid. by ‘fen: percent (1 0%) or more. In lieu of, or in
addition t6,.an independent audit, City shall have the right to review Licensee’s

records. Licensee’s records shall at all times be maintained in accordance with
generally accepted accounting principles (GAAP), unless Licensee clearly and
specifically indicates and fully describes to the City any variation from GAAP.
Acceptance of P-ay;nent. No acceptance of any payment will be construed as a
release or-accord and <atisfaction of any claim the City may have for further or
additional sums payable as an occupancy fee under this Agreement Of for the
performance-of any other obligation hereunder.

Failure to Pay. Failure to pay any fees required by this Section within thirty (30)
days of receipt of written notice of such failure from the City will be grounds for
termination of this Agreement and reinstatement thereof may be had only upon
resolution by the City Commission.

Penalty for Late Payment. In the event that any undisputed License Fee is not made
on or before the dates specified herein, Licensee will pay as additional
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2.10

compensation a late charge, equal to seven and one-half percent (7.5%) of the total
amount of the License Fee payment amount which was untimely.

Licensee’s Financial Acknowledgements.

A. Licensee expressly acknowledges and agrees that, except for the payments
expressly required by Section 2.1, none of the payments or contributions
made by, or the services, equipment, facilities, support, resources, or other
activities to be provided or performed by Licensee at the direction of the
City or the Ordinance pursuant to this Agreement, or otherwise in
connection with the construction, operation, maintenance, or up grade of the
Network Facilities (including sp’ec_;iﬁ'éa_ll'y., but not by way of limitation,
such payments, contributions, ‘services, equipment, facilities, support,
resources, or other acti\_ziﬁes_- ‘as described in or provided for in this
Agreement) are part of the occupancy fee chargeable against the
compensation payments o be paid to the City by Licensee pursuant to
Section 2.1. i

B. Licensee expressly acknowledges and agrees that the compensation
payments due from the Licensee to City pursuant to Section 2.1 shall take
precedence over all other payments, contributions, services, equipment,
facilities, support, resources, or-other activities to be paid or supplied by
Licensee  pursuant to. this Agreemient and the compensation and other

‘payments {0 be made pursuant to this Section 2.1 of this Agreement shall
not be deemed to be in the nature of a tax, and shall be in addition to any
and all taxes or general appl icability or other fees or charges which Licensee
shall be: required to. pay to the City or to any state or federal agency or
authority, all of which shall be separate and distinct obligations of Licensee.

C. Licensee shall riot have or make any claim for any deduction or other credit

of all or any part of the amount of the occupancy fee in the above Section

2.1 from or against any City or other governmental taxes of general

applicabi'lity, or other fees or charges which Licensee is required to pay to

“the City or other governmental agencies unless otherwise authorized by a
change of applicable law.

D. Licensee shall not apply or seek to apply all or any part of the amount of the
occupancy fee in the above Section 2.1 to be made pursuant to this
Agreement as a deduction or other credit from or against any City or other
government taxes of general applicability (other than income taxes) or other
fees or charges, each of which shall be deemed to be separate and distinct
obligations of the Licensee unless otherwise authorized by a change of
applicable law.

E. ILicensee shall not apply or seek to apply all or any part of the amount of
any City or other governmental taxes or other fees or charges of general
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SECTION 3

3.1

applicability as 2 deduction or other credit from or against any of the
occupancy fee in the above Section 2.1 1o be made pursuant to this
Agreement, each of which shall be deemed to be separate and distinct
obligations of Licensee unless otherwise authorized by 2 change of
applicable law.

F. Unless otherwise quthorized by a future change of applicable law, in the

event Licensee applies of seeks to apply all or any part of the amount of the

occupancy fee o City, payments as a deduction or other credit from or

against such City or other governmental taxes of general applicability or

other fees or charges, Or unless authorized by a change in applicable law n

the event that Licensee applies or seeksto apply all or any part of the amount

of such taxes or other fees or chatges as a deduction or other credit from or

against the occupancy fee payable'to the City, then, in any such event, the

City may terminate this Agr’jéer}ient for cause due to a material breach, and
without any liability or compensation fo Licensee.

LICENSEE’S OBLIGATIONS

Individual Permits Required. Subject 10 the specific requiremcnts of the Fargo
Municipal Code and policies adopted by the Fargo City Commission, Licensee will
obtain City’s approval ofrequired individual encroachment, construction,
excavation, and other necessary permits before placing its Network Facilities in the
Public ROW orother prope{t'y.of City; as may be authorized. Licensee will pay all
processing, engineering, and inspection fees associated with the issuance of
individual permits by City. ; '

Performa'ﬂc_é Bond. Licensee must provide City with a performance bond in the
amount of One Hundred Thousand Dollars ($100,000) during construction of the
Network and Network Facilities.

N

Insurance. Licensee must carry and maintain insurance in the amounts and of the

‘types as follows:

A. [iability Insurance. As of the effective date of this Agreement and during
the entire term of this Agreement, the Licensee will, at its sole expense,
maintain public liability insurance with a company licensed to do business
:n the State of North Dakota with a rating by A.M. Best of not less than “A”
that will protect the Licensee, the City, and the City’s officials, officers,
employees, and agents from claims which may arise from operations under
this Agreement, whether such operations are by the Licensee, its officials,
officers, directors, employees, OF agents, or any contractors 0T
subcontractors of Licensee. This liability insurance will include, but will
hot be limited to, protection against claims arising from bodily and personal
injury, death, and damage to property resulting from the Licensee’s
automobiles, products, construction, maintenance, installation, and other
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related work, and operations. The amount of such insurance shall be subject
to periodic changes as described in this Section, or as may be required by
applicable law, but will not be less than the following:

General Liability Insurance:

Bodily injury and/or death per person $1,000,000
Bodily injury and/or death per occurrence $1,000,000
Property damage per 0CCurrence $1,000,000

Property damage and bodily injury, aggregate $2,000,000

Automobile Coverage

Combined single limited : $1,000,000
Umbrella Coverage ' ~ $5,000,000
B. The liability pdlic.y will provide for the following, by endorsement of
otherwise: \
. The po’l_i_:'c‘:y will .¢dv:zr personal injury as well as bodily injury
. and death;
. The policy .Wi_‘l'l cover blanket.;:bntractual Jiability subject to the

standard universal exclusions of contractual liability included in
the carrier’s standard endorsement as to bodily injuries, personal
injuries, ard.property damage;

. Broad form i)ropeﬁy damage liability will be afforded;
. “The City will be included as an additional insured on the policy;
. The coverage is primary insurance and no other insurance or

fund of the City will be called upon to contribute to a loss under
the coverage;

. Standard form of cross-liability will be afforded; and

. The policy will not be cancelled without thirty (30) days prior
written notice of such cancellation to the City.

C. The automobile insurance policy will provide for the following, by
endorsement or otherwise: (1) the City will be included as an additional
insured on the policy; and (2) the policy will not be cancelled without thirty
(30) days prior written notice of such cancellation to the City.
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3.4.

3.5.

3.6.

3.%

D. Licensee will submit to the City documentation of the required insurance
including a certificate of insurance signed by the insurance agent and
companies named, as well as all properly executed endorsements. The
certificate of insurance should confirm that the required endorsements are

in effect.

E. Any deductible or self-insured retention must be declared to the City.

o Licensee will have insurance coverage to cover any valid claim arising
before sale or transfer of the Network Facilities or termination of this
Agreement.

G. It will be the obligation of the L1censee to notify the City promptly of any
pending or threatened 11t1gat1on llkely to negatively impact its ability to
provide the insurance coverage required herein.

H. Notwithstanding the foregoing, Licensee will promptly repair any damage
to the ROW, City property, or private property if such damage is directly
caused by Licensee’s work and no other person is-responsible for the
damage (e.g., Where a person other than Licensee fails to accurately or
timely locate its uncierground facilities as required by applicable law).
Licensee will repair the damaged property to a condition equal to or better
than that which ex1sted priorito the damage. Licensee’s obligation under
this provision will' be limited by;. and consistent with, any applicable

~Seasonal .or other restrlctlons on construct1on or restoration work.

Worker’s Compensation Insurance. LICCI’ISCC will obtain and maintain worker’s
compensation insurance. for all L1censee s employees, and in case any work is
subcontracted, Licensee will, reqmre any subcontractor similarly to provide
worker’s  compensation insurance. for all of the subcontractors” employees, 1 in
comphance with state*laws, and to. fully protect the City from any and all claims

. arising out of work-related occurrences. Licensee hereby indemnifies the City for

any damage resulting to it from failure of either Licensee or any subcontractor to
obtain and maintain such insurance. Licensee will provide the City with a certificate
of insurance indicating worker’s compensation insurance prior to operations under
this Agreement and the commencement of any construction, system upgrade,
reconstruction, or maintenance of the Network Facilities. The certificate of
insurance should confirm that the required endorsements are in effect.

Licensee’s Sole Cost and Expense. Licensee will perform all work at its sole cost

and expense.

Compliance with Laws. Licensee will comply with all applicable laws and
regulations when performing its work. Licensee will place its Network Facilities in
conformance with the required permits, plans, and drawings approved by the City.

Reasonable Care. Licensee will exercise reasonable care when performing its work

and will use commonly accepted practices and equipment to minimize the risks of
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3.8.

3.9.

3.10.

3.11.

3.12.

3.13.

SECTION 4

4.1.

personal injury, property damage, soil erosion, and pollution of surface or
groundwater.

No Nuisance. Licensee will maintain its Network Facilities in good and safe
condition, normal wear and tear excepted.

Repairs. Licensee will promptly repair any damage to the Public ROW, City
property, or private property if such damage is caused by Licensee’s work and no
other person is responsible for the damage. Licensee will repair the damaged
property to a condition equal to or better than that which existed prior to the
damage. Licensee’s obligation under this Section will be limited by, and consistent
with, any applicable seasonal or other restrictions on construction or restoration
work. p

As-Built Drawings and Maps. Licensee will maintain accurate as-built drawings
and maps of its Network Facilities located in the Public ROW and will provide
them to the City upon reasonable request and on a mutually-agreed timetable,
subject to applicable confidentiality protections. -

Network Design. Licénsee hereby agrees; to the extent commercially reasonable
and technically feasible, that-it shall build, install, and construct, within five years
of the effective date of this Agreement, to all areas of the City making its Network
and Services available to.every residence, household, and business located within
the City’s municipal boundaries. In the évent of annexation by the City, any new
territory brought into the Cityls municipal boundaries shall become part of the
service area covered:by this Agreement. Licensee shall retain the discretion to
determine the timing, location, design, and construction of the Network Facilities.
Licensee’s use of Public:ROW or City property shall be conducted in a manner

consistent with lawful and. ;{p'p]icable public easement rights.

Traffic Control. Licensee shall provide traffic control that meets all requirements
of the MUTCD adOpte_d\by the State of North Dakota. All costs for traffic control
will be the sole responsibility of the Licensee.

Reports. Licensee is required to submit to the City upon request all reports and
information as provided in this Agreement or the Ordinance.

CITY’S RESPONSIBILITIES

Emergency Removal or Relocation by City. In the event of a public emergency that
creates an imminent threat to the health, safety, infrastructure, or property of City
or its residents, the City and/or other public utilities may remove or relocate the
applicable portions of the Network Facilities without prior notice to Licensee. The
City and any affected public utility will, however, make reasonable efforts to
provide prior notice to Licensee before making an emergency removal or
relocation. In any event, the City and any other public utility benefiting from this
provision will promptly provide to Licensee a written description of any emergency
removals or relocations of Licensee’s Network Facilities. Licensee will reimburse
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4.2.

4.3.

44,

City and any affected public utility for its actual, reasonable, and documented costs
Or eXpenses incurred for any such emergency work, the direct cause of which was
Licensee’s construction, installation, operation, maintenance, repair, or removal of
its Network Facilities. Licensee’s obligation to reimburse the City and any affected
public utility under this section will be separate from Licensee’s obligation t0
reimburse the City for any other reasonable expense the City may Incur.

Relocation (o Accommodate Governmental Purposes. If Licensee’s then-existing
Network Facilities would interfere with planned use of the Public ROW or property
of the City, State of North Dakota, or any other political subdivision for any
governmental purpose as reasonably determined by the City, Licensee will, upon
written notice from any of the foregoing entities, relocate its Network Facilities at
Licensee’s own expense (o such other location or locations in the Public ROW as
may be mutually agreed by the Parties, taking into account the needs of the
govcmmental purpose and Licensee’s interest in maintaining the integrity and
stability of its Network. Licensee will relocate its Network Facilities within 2
commercially reasonable period of time agreed to by the Parties, taking into account
the urgency of the need for relocation, the difficulty of the relocation, and other
relevant facts and circumstances, except that City or any such p’ublic entity may not
require Licensee 10 relocate or remove its Network Facilities with less than ninety
(90) days’ written notice:.

Relocation to Accommodate Non-Governmental -Purposes. If Licensee’s then-
existing Network Facilities would interfere with the City’s planned use of the ROW
for a non-governmental (i.e.,,c"omm_ercial') purpose or a third-party’s use of the
Public ROW, Licensee will not be required to relocate its Network Facilities unless
and until Licensee receives adequate funds for such relocation or adjustment. If
there is any dispute between Licensee and the affected third party involving use of

the ROW, the City will attempt to mediate the dispute between the parties so as 10

avoid or mitigate unreasonable delays.

Non-Discrimination. The City will, at all times, treat Licensee and provide access

" to the Public ROW in a non-discriminatory manner as compared to other similar

4.5.

SECTION 5

5.1.

n@rFincumbent holders of local or state authority to offer wired facilities-based
broadband internet service.

Post-Removal Restoration of Public ROW. When removal or relocation is required
under this Agreement, Licensee will, after the removal or relocation of the Network
Facilities, at its own cost, repair and return the Public ROW in which the facilities
were located to the same Of similar conditions existing prior to Licensee’s
construction.

CONTRACTORS AND SUBCONTRACTORS

Use of Contractors and Subcontractors. Licensee may retain contractors and
subcontractors to perform the work on Licensee’s behalf.
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5.2.

ik

SECTION 6

6.1.

Contractors to be Licensed. Bonded and Insured. Any contractors and
subcontractors engaged or hired by Licensee to perform work under this Agreement
must be licensed as a contractor with the State of North Dakota as well as bonded
and insured in accordance with applicable law.

Authorized Individuals. Licensee’s contractors and subcontractors may submit
individual permit applications to City on Licensee’s behalf, so long as the permit
applications are signed by individuals that Licensee has authorized to act on its
behalf via a letter of authorization provided to City (“Authorized Individuals™).
City will accept permit applications under this Agreement submitted and signed by
Authorized Individuals, and will treat those applications as if they had been
submitted by Licensee under this Agreement. =

DEFENSE AND INDEMNITY

Obligations. Licensee will defend and indemnify the City, its Commission and the
members, officers, elected representatives, agents, and employees, from and against
any and all claims, and including. reasonable attorney’s feesand legal costs, for
injury or damage to persons or property, __l_aof_t'h-_:i‘eal and pefsqr\_i'a_l,\ caused by the

construction, erection, operation and maintenance of the Network and Network
Facilities. It is expressly understood that the City has no control, standard, or
regulation pertaining to the subject matter of programs distributed by Licensee.
Licensee also agrees to hold harmless: the City,‘-;i,;'_sj;__(_lommission and the members,
officers, elécted representatives, agents, and employees from any and all claims,
suits, .and actions at law or in eQuiW;'fo;ﬁ_ -.‘lii;p_el,""slander, patent or copyright
infringements, to the extent that the City is made a party defendant in any action
arising out of the subject matter of programs transmitted by Licensee. Licensee
shall, at its sole cost and expense, defend such actions and appeals therefrom

- including those involving the City. Licensee’s indemnity obligations shall require

6.2.

6.3.

it to pay settlement amounts (o resolve an indemnified claim and damages and costs

finally awarded against the City by a competent tribunal in any legal proceeding

filed by a third party for property damage, personal injury, or death to the extent

caused by the negligence or willful misconduct of Licensee or its contractors arising
from this Agreement (“Third Party Legal Proceeding’).

Exclusions. Section 6.1 will not apply to the extent the underlying allegation arises
from or is related to the negligence or willful misconduct of an indemnified party

Notice of Claim. The City agrees to provide reasonable efforts to promptly notify
Licensee in writing of the Third Party Legal Proceeding and any allegations that
preceded the Third Party Legal Proceeding no later than five (5) days after the City
became aware of the Third Party Legal Proceeding. City also must reasonably
cooperate in the defense at Licensee’s request. The City must tender sole control of
the indemnified portion of the Third Party Legal Proceeding to Licensee, subject to
the following; (a) the City may appoint its own non-controlling counsel, at its own
expense; and (b) any settlement requiring the City to admit liability, pay money, Or
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SECTION 7

7.1.

(2

take (or refrain from taking) any action, will require the City’s prior written consent,
not to be unreasonably withheld or delayed.

TERM AND TERMINATION

Term. This Agreement shall become effective on the date the last party to sign
executes this Agreement (“Effective Date”). The Agreement will expire
automatically on the tenth (10th) anniversary of the Effective Date (“Original
Term”), unless earlier terminated in accordance with the provisions herein.
Following expiration of the Original Term, this Agreement will automatically
renew for additional ten-year periods (each,a «Renewal Term”) unless either Party
provides notice of non-renewal not less than 120.days prior to expiration of the then

current term. The Original Term and any Renewal Terms are sometimes
collectively referred to in this Agreement as the “Term.”

Procedure for Remed ing Agreement Violations. In. addition to any other
applicable legal remedy, if Licensee fails t0 perform:i'n‘-a timely manner any

material obligation required by the Ordinance 0T this Agreement, following notice

from the City and an opportunity o cure ._-_sfi;'cli? nonperformance, the City may

remedy such violation in accordance \iritfi-‘-thje:faliowing procedures:

A. The City will first notify Licensee of thé:violation in writing, and demand a
cure within a reasonable time, which W'i'-I'_l_.\_.ng\t be less than twenty (20) days
in the case of the failure of the !-Li_ccnsee’tb_i_ﬁgy any sum Or other amount

/due the City under the Ordinance or.this-Agreement, and not less than thirty

* (30) days in all other cases: If [ icensee fails to cure the violation within the

time. prescribed in the notice, or if Licensee fails to commence corrective

action” within the time prescribed and diligently remedy such violation

thereafter, the Licensee will then be given a written notice of 2 public

hearing to be held before the City Commission. The notice will specify the
violations alleged to have occurred.

‘B. At the public hearing, the City Commission will hear and consider all

relevant evidence, and thereafter render findings and its decision.

C. In the event the City Commission finds that Licensee has corrected the
violation or has diligently commenced efforts to correct such violation after
notice thereof from the City and 1s diligently proceeding o fully remedy

such violation, or that no material violation has occurred, the proceedings
will terminate and no penalty or other sanction will be imposed.

D. In the event the City Commission finds that a material violation exists and
that Licensee has not corrected the same in a satisfactory manner Or has not
diligently commenced efforts 10 correct such violation, the City

Commission may establish a date, no earlier than twenty (20) days after the
public hearing, by which Licensee must comply with the obligation. The
City Commission may also implement the termination procedures outlined
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in this Agreement and the Ordinance. However, any termination procedures
will be stayed until a final ruling is obtained in accordance with subsection
F below.

In determining whether a violation is material, the City will take into
consideration the reliability of the evidence of the violation, the nature of
the violation, and the damage, if any, caused to the City or the City's
residents thereby, whether the violation was chronic, and any justifying or
mitigating circumstances, and such other matters as the City may deem
appropriate.

If the violation as proposed depends on-a finding of fact, such finding of
fact will be made by the City only after:a hearing providing the Licensee
with a full and fair opportunity to be heard. Licensee will have the right to
appeal any such decision to state court and the revocation or penalty will
not become effective until any such appeal has'become final or the time for

taking such appeal will have expired.

The City has not required Licensee to furnish to the City a security deposit
to secure payment of liquidated damages that may be imposed by City for
defaults of this Agreement. However, the City reserves the right to require
a reasonable security deposit if Licensee continuously violates this
Agreement or if there is a change in ownership or control of Licensee.

73.  Revocation or Termination of Agreement.

A.

“Upon completion of the Term, if a new Agreement is not granted to the

Licensee by the City, Licensee’s right to occupy the Public ROW shall

terminate, subject 10 applicable state and federal law.

The €ity shall have the right to revoke the Agreement for Licensee’s failure
to construct, operate or maintain the Network and Network Facilities as
required by this Agreement or the Ordinance, or for defrauding or
attempting to defraud the City or its residents.

~ To invoke the provisions of this Section, the City shall give Licensee written
“notice -of the default in its performance. If, within ninety (90) days,

following such written notice from the City to Licensee, or such other period
as Licensee and the City shall agree, Licensee has not taken corrective
action to the reasonable satisfaction of the City, the City may give written
notice to Licensee of its intent to revoke the Agreement, stating its reasons.

Prior to revoking the Agreement, the City shall hold a public hearing, upon
thirty (30) days advance notice to the public and written notice to Licensee,
at which time Licensee and the public shall be given an opportunity to be
heard. Following the public hearing, the City may determine whether to
revoke the Agreement based on the information presented at the hearing,
and other information of record, or, where applicable, grant additional time
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SECTION:8

8. I

8.2.

to Licensee to affect any cure. If the City determines to revoke the
Agreement, it shall issue a written decision setting forth the reasons for its
decision. A copy of such decision shall be transmitted to Licensee.

If the City revokes the Agreement, Or if for any other reason Licensee
abandons, terminates, or fails to operate or maintain the Network or
Network Facilities, the following procedures and rights are effective:

. The City may (a) require the Licensee to remove its above-ground
facilities along with junction boxes buried in the ROW and
equipment at the Licensee’s sole cost and expense and restore
affected sites, or (b) permit the Licensee to abandon such Network
Facilities in place. If the Licgh‘sée:-fails to do so within a reasonable
period of time, the City may have the removal done at Licensee’s
expense. :

. If the Network Facilities is abandoned. by the Licensee, the
ownership of all portions of the Network and Network Facilities in
the ROW shall revert to the City and the City may retain, sell, assign,
or transfer all or part of thé assets. City’s assumption of ownership
shall not render City liable for:any claims, causes of action, injuries,
disputes, lawsuits, or liabilities of Licensee accruing or arising prior
to City’s assumption _c)'_f_ownership._ N

Notwithstanding the foregoing, Licensee may appeal a revocation decision

by the City to a court of competent jurisdiction and such appeal shall stay
the implementation of such revocation.

NETWORK SYSTEM SERVICES

~

System Se_r_i':ices.

A.

Grantee shall, to the extent commercially reasonable and technologically
feasible, provide additional facilities and equipment, expand capacity, and

.. otherwise upgrade its Network and Network Facilities throughout the Term,

as requiréd to incorporate improvements in technology to reasonably meet
the needs and interests of the community in light of the costs thereof.

In furtherance of the general policy of the City that Licensee’s services be
innovative and modern, Licensee will pursue a continuous policy of
incorporating new technical developments into the Network and Network
Facilities and will identify and respond to changing community interests
and desires regarding services where economically and technically feasible.

Dark Fiber. For the purpose of expanding City’s internal network, Licensee will
provide City two (2) strands of “dark” fiber optic cable along routes requested from
time to time by the City during the Term on terms and conditions mutually agreed
by the Parties, upon the initial construction, modification, or expansion by Licensee
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8.3.

8.4.

of the Network Facilities along such routes. Such dark fiber shall be limited to the
exclusive use of City or its governmental entity designee for any noncommercial,
public purpose. All costs relating to the use, maintenance, or repair of the dark fiber
shall be the responsibility of the City as calculated on a pro-rata basis with reference
to the total number of fiber(s) in the strand. City and Licensee will execute an
additional agreement addressing the disposition and maintenance of such dark fiber
in greater detail.

Innerduct Option. Licensee shall provide City the option of causing the installation
of additional innerduct by Licensee along any and all routes upon the initial
construction, modification, or expansion by Licensee of the Network Facilities on
terms and conditions mutually agreed to by.the Parties. Such innerduct shall be and
remain under the exclusive control of the City;.or its designated governmental
entity, and shall be limited to the exclusive use of the City for any noncommercial,
public purpose. The City shall be responsible for all marginal costs relating to the
installation of such innerduct and its maintenance by the .Licensee. The Licensee
shall cooperate with and assist the City in identifying likely routes, build-out
schedules, and cost estimates. The City and Licensee will execute an additional
agreement addressing the City’s innerduct option in greater detail. The foregoing
limit on use shall not be construed to limit the City’s ability to transmit,
interconnect, and otherwise enable services using such facility for noncommercial,
public purpose with any other public sector entity, including federal, state, or local
agencies and/or political subdivisions. &

‘\-

Richt ‘of Inspection. City ‘will have the right to inspect all construction,
reconstruction, or installation work performed by Licensee under the provisions of
the Agreement and other pertinent provisions of law, to ensure Licensee’s
compliance and to protect the public health, safety, and welfare of City’s residents
and citizens. Licensee will have the right to be present at such inspections.

Periodic Evaluation. The field of communications is rapidly changing and may see
many regulatory, technical, financial, marketing, and legal changes during the term
of this Agreement. Therefore, in order to provide for a maximum degree of
flexibility in this/ Agreement, and to help achieve a continued advanced and modern
Network and Network Facilities, the following evaluation provisions shall apply:

A. Upon thirty (30) days written notice to Licensee, the City may require an
evaluation session. Evaluation sessions may occur no more than once every
three (3) years beginning three (3) years from the Effective Date, unless
otherwise mutually agreed to by the parties.

B. All evaluation sessions shall be open to the public and notice of sessions
published the same way as a legal notice.

C. Topics which may be discussed at any evaluation session may include, but
are not limited to, application of new technologies, Network and Network
Facilities performance, facilities and support, municipal uses of fiber,
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customer complaints, amendments 0 this Agreement, judicial rulings, FCC
rulings, line extension policies, and any other topics City and Licensee deem
relevant.

D. As part of a periodic review, the City or Licensee may contract with an
independent research organization to conduct an objective survey to
identify ongoing community needs.

E. As part of a periodic evaluation, the City or Licensee may contract for or
perform a technical review and performance evaluation. The City and
Licensee shall be notified of all such testing and designate representatives
to be in attendance and shall also be provided with the results of such tests
including any recommendations resulting from such tests along with City
or Licensee’s proposed satisfaction of any.such recommendations.

F. As a result of a periodic review or evaluation §eS§i‘on, the City and Licensee,
in good faith, may develop such changes and modifications to the terms and
conditions of the Agreement as are mutually agreed upon.

SECTION 9 MISCELLANEOUS

9.1.

92,

Assignment. Neither party, may assign or transfer its rights or obligations under this
Agreement, In whole or in’_pa1't, wit_l_j‘out the written:consent of the other party, which
consent shall- not be unrcés_pnaﬁly withheld. ‘Notwithstanding the preceding
sentence, Licensee may, without _Lhe-__-'@ify*f§_conSent, (i) assign its rights and
obligations under this Agreement to an afﬁ'liatﬁ, (ii) assign its right to receive
payments under this Agreement to any creditor, and (iii) assign its rights and
obligations under this Agreement to:an entity acquiring all or substantially all of

Tjicensee’s assets. Any agreed upon assignee will take the place of the assigning

party, and-the assigning party will be released from all of its rights and obligations
upon such assignment.

Notices. All notices related to this Agreement will be in writing and sent:
A » Ifto Licensee:

Gateway Infrastructure, LLC
275 N. Service Road
Wright City, MO 63390

B. If to City:

City of Fargo — Engineering Department
225 4™ Street North
Fargo, ND 58102

With a copy to:
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9.3.

94.

9.5.

9.7.

9.8.

9.9.

City Auditor
2725 4th Street North
Fargo, ND 58102

Notices are effective when actually received by the party designated above by
personal delivery, registered or certified mail postage prepaid, by express mail, or
by overnight courier.

The addresses of the parties may be changed upon notice to the other party given
as provided in this Section.

Governing_Law. This Agreement 1s governed by the laws of the State of North
Dakota. The parties hereby agree that any and all disputes arising hereunder shall
be litigated in the State District Court for Cass County, North Dakota, and Licensee
hereby consents 10 jurisdiction and waives any objection based upon 1mproper
venue. :

Entire _Agreement. This Agreement constitutes the entire. agreement between
Licensee and City relating to the subject matter hereof. Any prior agreements,
promises, negotiations, ot representations not expressly set forth in this Agreement
are of no force and effect. Any amendment t6.this Agreement shall be or no force

and effect unless it is in wi‘-i_ting:a_ﬁd signed by Licensee and City.

No Forbearancé or Waiver. The failure or'delay of a’Party to insist on the timely
performance or any-of the terms of this Agreement, or the waiver of any particular
breach of any of the terms of this'Agreement, at-any time, will not be construed as
a continuing waiver of those terms or any subsequent breach, and all terms will

continue and remain in full force and effect as if no forbearance or waiver had

_ occurred.

Approval. This Aér’e:éﬁaent shall not be effective until approved by the Fargo City

. _Commission and executed by the Mayor on behalf of City.

Non-Discrimination. Licensee will comply, and require compliance by its
contractors) with applicable federal, state, and local laws with respect to
prohibitions against discrimination on the basis of race, color, sex, age, disability,
political,-or'rel'igi_o'us opinions, affiliations, or national origin.

Reservation of Rights. The parties expressly reserve any rights either of them may
have under state or federal law concerning the subject matter of this Agreement and
further agree that by execution and performance of this Agreement, neither party
shall be deemed to have waived any such rights.

Binding Effect. This Agreement is made expressly for the benefit of, and shall be
binding on, the heirs, beneficiaries, personal representatives, successors, and
assigns of the respective parties. This Agreement shall run with the Network
Facilities and will be binding upon all successive owners of record.
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9.10. Severability. If any part of this Agreement is deemed invalid, illegal, or
unenforceable, the remainder of this Agreement will remain in effect.

Page 20 of 22
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Dated this day of March, 2025

Gateway Infrastructure, LLC

By:
Name: Chris Surdo
Title: Chief Executive Officer

STATE OF )
) ss
COUNTY OF )
On this dayof 2024, bef01c me, a notary public in. and for said county and
state, personally appeared % _to me- known to be the

of Ubiquity North Dakota LLC, the entity described in and who
executed the within and foregoing mstrument and acknowledged to me that said entity executed
the same. >

| -Notar:;}-ib-&blic
(SEAL) : County,
My Comm15510n expires:

Page 21 of 22



Page 53

Dated this day of , 2024

City of Fargo

By:

Dr. Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, Auditor

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF CASS )
On this day of ., 2024, before me, a notary public in and for said

county and state, personally appeared Dr. TLmothy J. Mahoney, M.D. and Steven Sprague, to me
known to be the Mayor and Auchto: respectwely, of the City-of Fargo, Cass County, North Dakota,
the North Dakota municipal corporatlon described in and that executed the within and foregoing
instrument, and acknowledged to meithat said’ mummpal corporation executed the same.

_ Notary Public
(SEAL) Y Cass County, North Dakota
: My commission expires:
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Engineering Department
HE C (o]
iTY OF 225 4th Street North

P&be
Fargo, ND 58102
Phone: 701.241.1545 I Fax:701.241.8101
FAR MORE Email feng@FargoND.gov

www.FargoND.gov
May 5, 2025
Honorable Board of
City Commissioners
225 4% Street North
Fargo, ND 58102
Re: Construction Update

Dear Commissioners,

On May 12, 2025, | will be providing an update on the progress of construction projects overseen by the
Engineering Department. This will be an informational update only, with no action required.

Sincerely,

TAEE

Tom Knakmuhs, PE
City Engineer



Pa THE CITY OF DR. TIM MAHONEY

arao l OFFICE OF ARG CITv hALL
F , ND 58102
FAR MORE é ’ THE MAYOR Phone: 701.241.1310 | F:)::g;o1.476.4136

FargoND.gov

MEMORANDUM

TO: BOARD OF CITY COMMISSIONERS
FROM: MAYOR TIMOTHY J. MAHONEY
DATE: MAY 12, 2025

SUBJECT: APPOINTMENT TO THE BOARD OF APPEALS

The term of Kevin Bartram on the Board of Appeals expires on June 30, 2025.

Mr. Bartram is willing to continue his service on the Board and | am recommending that
he be reappointed for a five- year term ending June 30, 2030.

Your favorable consideration of this recommendation will be greatly appreciated.

RECOMMENDED MOTION: To approve the reappointment of Kevin Bartram to the
Board of Appeals for a five-year term ending June 30, 2030.

mmappt25boappeals
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THE CITY OF Fire Department
ar 0 ) 637 NP Avenue
) Fargo, ND 58102
FAR MORE Phone: 701.241.1540 | Fax: 701.241.8125
é www.FargoND.gov
MEMORANDUM
TO: FARGO CITY COMMISSION
FROM: FIRE CHIEF STEVE DIRKSEN

DATE: 05/05/2025

SUBJECT: FIRE DEPARTMENT 2024 ANNUAL REPORT TO COMMISSION

The Fire chief will provide a summary of the 2024 Fire Department annual report to the
Commission.

Recommended Action: Receive and file the Fire Department’s Annual Report.



2024

ANNUAL
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It is my honar to presert the Fargo Fire Department’s
2024 Annual Report, nightighting the dedication, hard
wark and urwavering commitment of the men snd women
who serve this commurity every day. The memters of the
Fargc Fire Cepartment are the heart of our crganization,
and their steadfast dedication to ensuring they are trained
and ready ta respond at a moment’s notice is nothing short
aof insgiring.

Whether responding to emergencies. conrducting
iife-saving training ar engaging with the community, our
firefighters exemplify Professionalism, Resgonsibility.
Integrity Dependabitity and Empathy. The countless
haurs spent honing their skids and preparing for the
unexpected are a testament to their passion for serving
the residents of Fargo. Their commitment to protecting

@ life and property is the foundation of cur departments
missicn. and | coutd not be more proud of their service.

I wauld like v exiand aheartfai? thank you 1o the citizens of Fargo for their suoport of the puttlic satety salas tax. This investment
in public safet, wiil allow us to batter serve the community and | pledge to present a Sudget that utilizes these furds in a manner
that is fiscally rasponsitle and wil mest the needs of the department

As [ reftect on My tenure as Fire Chief | am filled with gratitude for the cpportunity to lead this increcible departrment for the
past 13 pius vears [t has been a privilege to serve alongside such dedicatad professionats and to Be entrustad by the community
to 2ad this grgamization. Since fve alrzgdy announced my retirement effactive May i6th, 2825 | want to shars that while this
decisign cames with mixed emctions ! lzave w:th confidence knowing the Fargo Fire Depariment is in capable hards and
well preodrad 10 face ihe cnailerges anead

Thank yau ¢ The City of Fargo and its r=sidents for your unwavering supgort of our department Your trust. 2ncouragement
and parinership have been 3ssant:al to sur suce2ss. and it has Deen my icnor to sery2 as your Fire Chief

Witir deepe st gratitude

STEVEN DIRKSEN
FARCC FIRE CHIEF




cn RE The Fargo Fire Bepurtment (FFD) holds its members to @ high standard
VALUES becayse our community members call us in their time of need. The

department expects its members to olways respond professionally and
treat the publie with respect and empathy. The departiment’s values -
identitied as most important by the members ~ provide guidence in the
actions we take and the declsions we make. The acronym for Fargo Fire
Department’s volues Is

R L BB

Professionalism

Commitment to Quality - Pridein Your Work

Responsibility

Accountability - Maturity - Ability to Respond

Integrity

Moral Honesty - Intellectual Honesty

Dependability

Worthy of Trust = Constructive Communication ¢ Team Effort < Working Together

Empathy

Ability to Understand Others « Fairness - Straightforwardness - Sincerity

FARGOFIRE.COM
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ORGANIZATIONAL CHART

Division Chief Division Chief Division Chief /
Operations Suppaort Services Fire Marshatl

801
(Capt. & 4 FFs)

803
(Capt. & 4 FFs)

806
{Capt. & 3FFs)

804
{Capt. & 2 FFs)

Truck 1
(Capt. & 2 FFs)

802
(Capt. & 3 FFs)

805
(Capt. & 4 FFs)

808
(Capt. & 3FFs)

8a7
(Capt. & 2 FFs)

Truck 2
(Capt. & 2FFs)

Training
Captain

Training
Captain

Training
Firefighter

FARGOFIRE.COM

Deputy Fire
Marshal

Deputy
Fire Marshal

Beputy
Fire Marshal

Oeputy Fire
Marshal

Beputy Fire
Marshal

Deputy Fire
Marshal
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2024 NEW HIRES

JACOB BOUSHEE CHRISTIAN CANTORE CHRISTIAN FROMM

Firefighter Firefighter Firefighter

TANER HETTINGER BRENNAN KESSLER TRAVIS MARTEL

Firefighter Firefighter Firefighter

ZACHARY MARTINEZ ROSS MONSON SUSTIN NIMRICHTER

Firefighter Firefighter Firefighter

FARGOFIRE.COM
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2024 NEW HIRES

JALEN PLATH BROCK RELLER JON ROBIDEAU

Firefighter Firefighter Firefighter

CHERYL STUBBE CALEB WALTERS

Office Associate li Firefighter

FARGOFIRE.COM




WILLIAM

Firefighter

15 years af service

FARGOFIRE.COM
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@

» PLANNING GOAL 1

Safeguard the community through proactive prevention, preparedness and public education programs.

INSPECTION
GOAL

SMOKE
DETECTORS

FFD
G0AL

Inspect

of all commerciai progeriies

including  hosp:ials

nursing hames
apartment buit

chimics  schocls

churches and

Residential homes hai &

smoke detectois

Contanment

rsoin of oayin

present

Whers i

2023

Vof

Occupancies assignad for inspecton

inspecticns completad

SLELIEIICH IS oF

MG AU

t copigin the fre o

of those firas

see detactars 327

2024

Syppression
. System Present

'3

No Suppression

System Present

®

Suppression
System Present

£ )

No Supprassion
System Present

®

CONTAINED 70
ROOM OF ORIGIN

81%

94%

18%

SPREAD BEYOND
ROOM OF ORIGIN

19%

6%

22%

FARGOFIRE.COM
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()
7 PLANNING GOAL 1

Safeguard the community through proactive prevention, preparedness and public education programs.

CUMPLETE PLAN RE\IIEWS ACCEPTANCE TESTS AND PLAN REVIEW

foratt groposed cansiruciion (o ensure compliance fad lo ensurs
anal Fire Code

PRCUIDE EDUCAT

s well as other groups

LEARN NOT TO BURN

hildren in the

Burn

1inols within the

d with a ls 1 anfire
sU0 children were

ugn'presgntations in the

Aduit Educaile WIS were made

Ulur aduit ¢ gave safeiy talks, IN 2025 ooauants whe
preseniatn INEING eraning and public
rRIgUONE 2vVen 8 wWiiay
2 500 adulgs

putlding mang

sponded acorogrieiely

ol was made to over clive firss
S 3partment

ety professionals

and crildoare g

FARGOFIRE.COM




» PLANNING

Safeguard the community through proactive prevention, preparedness and public education programs.

INVESTIGATE TO DETERMINE ORIGIN AND CAUSE OF ALL FIRES

invesiigabons are conducted to determine the origin and cause of a fire. The 2024 fire investigations results are

nsled below

CLASSIFICATION FIRES

+ + +

Un:nteniional Undetermined Failure ot Equip, ar Intentionai
Heat Saurce

_,.

TYPES OF FIRES (TOP THREE) STRUCTURE FIRE ORIGIN CTOP THREE)

Suilaing fire Fassenger Outs:de Caokingaraa Laundry ared
vehicle fire trash fire Kitchen

STRUCTURE FIRE CAUSE - HEAT SOURCE (TOP THREE)

Rodial=d canduciad teut irom SINORING MATerigis flectricaigreing

cgeraiing eguigment

FARGOFIRE.COM




7 PLANNING GOAL 1

Safeguard the community through proactive prevention, preparedness and public education programs.

HEART SAFE FARGO PROGRAM

The FED provides trating and direction to tha public, 25 raquestad, to sunport the Heart

The PulsalPomt apao frae sIows users o foliow inadenis the FED s gis

AonTcaton whnep PR

devicesreceived a
notificatlon that CPR
was needed
in 2024,

Fargo Fire Departinent

=D O

FARGOFIRE.COM
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i@
) PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

EMS INCIDENTS BY STATION PLANNING ZONE

The Fargo Fire Department is an all-hazards response organization. The responses made by crews are not limited to
solely fire-related incidents. Calls for service can include medical assists, motor vehicle accidents, natural gas leaks
and more. The majority of all responses made by the Fargo Fire Department are in service to members of our community
who are experiencing some type of medical issue. All Fargo Firefighters are certified EMT's and are well-trained to
respond to citizens and visitors in emergency situations.

NUMBER OF EMS RESPONSES

2500
2295
2000
1500 1429
LS 1355
9298
966
1000
754
500
311
81 I e
0 i — —_—
Fargo Fargo Fargo Fargo Fargo Fargo Fargo Fargo  Planning Planning
Station1 Station2 Station3 Station4 Station5 Station6 Station7 Station8' Zone9  Zonel0

—_—  FARGOFIRE.COM
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7 PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

STATION 5 RECONSTRUCTION

Station 5 temporarily closed on September 26, 2024, to begin reconstruction and
renovation work after an engineering assessment found structural issues due ta
shifting ground beneath the building The closure is expected totast until August 2025
and The City has allocated $2.5 million for the project.

During this time, calls in the Station 5 coverage area will be handled by nearby stations,
FFD Engine 805 operating from the West Fargo main fire station and mutual aid with
the West Fargo Fire Department.

Jut Glanimg

feallh and Safety ik

FARGOFIRE.COM
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L
) PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters

14,222

Cails for service in 2024, This includes mutual

and other emergencies.

aid responses outside of the city of Fargo.

2020-2024 TOTAL INCIDENTS PER YEAR

15000

14,546 14,518

14,222

13,485

135C0

130C0 12,925

2020 2021 2022 2023 2024

FARGOFIRE.COM



) PLANNING

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

NUMBER OF INCIDENTS BY STATION PLANNING ZONE

The number of incidents by Planning Zone saw some variatiity in 2024 due to Stat:oa 5 closing for rengyaiions

Planning Zones were adjusted once Station 8 became fully operational c3using the size of Planning Jone 9
to be reduced

530

170 I
34 44
= —_ —

Station1 Siation?2 Stationd Station4 Stationd Station6 Station/ Station8 Zone9  Zone 10

FARGOFIRE.COM
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@
) PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on iife and property from medicals, fires, disasters

and other emergencies.

FIRE INJURIES AND FATALITIES
iN 2024, THERE WERE TWO CIVILIAN INJURIES AND ONE CIVILIAN DEATH
12
11
+ 9 9
8 8
: 7
6
5 5 5
. 4
2 2
2
1 1
. l 0 0 0 Q l 0 .I 0
2020 2021 2022 2023 2024
I Civilian Death W CivilianInjury Service Death Service Injury

FARGOFIRE.COM




» PLANNING

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

2020-2024 TOTAL DOLLAR LOSS

S5 555
e $5,447,756

$4,339,549
53,976,386

$1,728,306

FARGOFIRE.COM
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i
)» PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on iife and property from medicals, fires, disasters

and other emergencies.

The FFD strives to respond as quickly as possible to all incidents and follows the National Fire Protection Standard
(NFPA) 1710 as a guide for response time goals. NFPA 1710 provides a nationwide standard for all size departments
and cities.

THREE COMPONENTS COMPRISE TOTAL RESPONSE TIME

Alarm Handling Time - The time that the dispatch center takes to answera 911 calland dispatch the appropriate
fire department unit(s}.

Turnout Time - The time that it takes fire crews from when they are notified of an incident to when the
apparatus is en route to the incident.

Travel Time - The time that it takes fire crews to drive to the scene of the incident.
The first unit on Fire incidents is the first engine or truck to arrive on scene.

The ERF is the Effective Response Force needed to fight a fire and includes a first alarm assignment of 16 personal,

2024 TOTAL RESPONSE TIME

As an accredited agency, the Fargo Fire Department measures times at the 80th percentile,
This means the times reported are the actual times the department responds 90 out of 100 responses.

14:24
13:00
12:00
536 8:50
7:35
72 6:00 6:20
4:48
224
G:.0C
EMS Fire (1st unit)
W Goal Bl Actual

FARGOFIRE.COM




2 PLANNING

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

ALARM HANDLING

Before alerting tne fire department an EMS calls. dispatch has 10 detzrmine what the problem i3 and who heads

to be sent. so these times are longer than for fires

2:33
i l

B Goal B Alcalls Fires
(Mederate
and low risk}

TURNOUT TIMES

Tnegaal time for fires «s 20 saconds longer ihan EMS because the crews need to put on thelr TurnGut goa: osfura
they ie3ve the siauion

M Goal-EMS B Actual-EMS Goal - Fires Actual - Fires
(todera
and low risk)

FARGOFIRE.COM
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»» PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

TRAVEL TIME

The goal for travel time is four minutes. Many factors affect these times including weather, traffic and station location.
Travel times were affected by the closure of Station 5 while other units cover Planning Zone 5. Engine 805 was moved to
West Fargo Fire Department’s main fire station until Station 5 reconstruction is complete.

Opticoms, devices that change the traffic lights, are used at intersections so apparatus do not face delays caused
by red lights.

PZ'S ARE PLANNING ZONES

Planning Zones (PZ's) correlates to the geographic area surrounding a fire station in The City of Fargo. For example,
Planning Zone 7 correlates with Fire Station 7 in the Osgood neighborhood. PZ's 8 and 9 have been covered by Station 8
since the grand openingin October 2024

TRAVEL TIME

6:08

2 ~
g L
N

5:56

4:58

0:00

B Goal B AilcCity | Moderate Low Risk
Risk Fire EMS

FARGOFIRE.COM




» PLANNING

Ensure systems and processes are in ptace to minimize the impact on life and property from medicals, fires, disasters
and other emergencies.

PROVIDE EMERGENCY RESPONSE TO HAZARDOUS MATERIALS INCIDENTS WITH FIREFIGHTERS
TRAINED T0 THE TECHNICIAN LEVEL

Th= FE0 has an agreement with tha North Dakota Department 5f Emergency Services (NDOZS) to provide Hazardous

Mataiials Respons2 in Southeast North Dakota MODES provides funding arnuady to support the team with sguipment
ana training. The agreement alss provides reimbursement when assistance is neaded in the Sautheast Region

Number of hazardous materials incidents responded to by the FFD in 2024

FARGOFIRE.COM
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) PLANNING GOAL 2

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters

and other emergencies.

MAINTAIN A TECHNICAL RESCUE TEAM WITH SPECIALIZED TRAINING N FOUR CORE COMPETENCIES

The FFD has an agreement with the North Dakota Department of Emergency Services (NDDES) to provide Technical
Rescue Response in Southeast North Dakota. NDDES provides annual funding to support the team with equipment
and training. The agreement also provides reimbursement when assistance is needed in the Southeast Region. All

89

Number of technical reseue incidents
responded to by the FFD in 2024

responses in 2024 occurred within Fargo city limits.

oy

FARGOFIRE.COM .




» PLANNING

Ensure systems and processes are in place to minimize the impact on life and property from medicals, fires, disasters
and ather emergencies.

WATER RESCUE TEAM

Ine primary goal of the watsr rescue t2am is to respend o and manags walsr rescus smergancies within the city

Number of water rescue emergencies responded to by the FFD in 2024

FARGOFIRE.CO#M
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@
»» PLANNING GOAL 3

Recruit, develop and retain the highast quality team members and implement a comprehensive training program that
provides for continuous education and carser preparation opportunities to all personnei.
L BEYH AN TRTe
TRAINING ACADEMIES

In 2024, the Fargo Fire Department, West Fargo Fire Department and Moorhead Fire Department held two training

academies. The FFD had 13 new firefighters complete the academies.

ANNUAL TRAINING

All members of the FFD are required to completed 248 hours annually to maintain proficiency and credentialing in

different disciplines such as EMS, hazmat, and technical rescue.




@
) PLANNING

Recruit, develop and retain the highest quality feam members and implement a comprehensive training program that
provides for continuous education and career preparation apportunities to all personnel.

ENCOURAGE PROFESSIONAL GROWTH OF OFFICERS AND
FIREFIGHTERS THROUGH EDUCATIONAL OPPORTUNITIES

use grafessignal developmant program for persanne! which includes a manthly professional

atian

2K I CIass pricr 10 going on shift to pi
2 Fargo Police Department and

[ganiZaiions on a ragular oasis in their n2w position

g, tha FED aiso saads parsonnel to outsida trai ng ciassas that heip er
ctices. |he departmeant trigs o maximize grant funding for many of the guisid

training opportunitias at the fellow

idemy (NFA}N Emmitsourg, M

PROMOTE SAFETY, HEALTH AND WELLNESS FOR EMPLOYEES
BY PROVIDING ANNUAL MEDICAL EXAMINATIONS

parsannzl | wath  ancual o

) compeler2 an annual fitnsss 1est

FED Healthy & YWellnass

a1 Ee b fonartmant
gty lar e depar

A | -\ b ¢ ®
WARGIFIRE.COM fam
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{si
) PLANNING GOAL 4

Maintain an organization that effectively administers, plans and manages the physical resources of the department.

CHECK AND EVALUATION PROCESSES

Numerous daily, weekly, monthly and yearly checks and evaluation processes are in place to manage the department’s
physical resources. For example, firefighters conduct daily checks on each emergency response apparatus. Weekly
and menthly evaluations are conducted on items such as fire station generators and all tools and eguipment located on

over 20 emergency respanse vehicles

-

— FARGOFIRE.COM —
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) PLANNING GOAL 5

The Fire Department will work to be dynamic and continually adjust to meet the changing fire problems, new

technologies, laws, regulations and changes occurring in the community.

MONITOR LEGISLATION THAT COULD AFFECT THE FARGQ FIRE DEPARTMENT, THE CITY OF FARGO
AND THE FIRE SERVIGE IN NORTH DAKOTA

The Fargo Fire Department continues to reduce risk through public education, fire prevention inspections
and fire investigations.

The Fargo Fire Department presented significant changes of the 2024 International Fire Code to the board
of appeals. This adopticn coincides with the International Building Code that is enforced by The City of Fargo
inspections Department, The 202¢ codes are expected to be adopted by the City in the fall of 2025.

. The department works with local, state and federal officiais to ensure laws are in place te protect our
B

LI L community and our empicyees,
- b :

- 3 - THE FFD WILL WORK TO IMPROVE PUBLIC CONFIDENCE IN THE FIRE DEPARTMENT THROUGH
3 DT PUBLIC RELATIONS

wl s _==IT ) | e - ! ]
‘\‘ 1 ~ Statiop tours, truck shcw-n-tells, parades. biock parties and other public activities have allowed the
i s ',dl'e['d'a_r_t'r]_\en.t.;(b_ have direct contact with nearly 2,500 adults and over 13,300 children.

q  ~ P

l:’? 1_-:._;-5- ; ‘-J b z -

FARGOFIRE.COM 1261
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) FARGO FIREFIGHTERS IAFF LOCAL 642

International Association of Firefighters {JAFF) Local 642 donated their time and money to various organizations and

causes in the community throughout 20245,

FILL-THE-BOOT

Members donatad their ime and help raise over j 0 donated
&

for the Muscular Dystrophy Association {MEL) 0
be put towards resgarch and (g Leln sead wis

to the MJA summer tamp

Members attended the MDA Boot Camp to learn more about fill-the-boot. Members also attended the summer camp for a day
to spend time with the kids at the camp.

FARGOFIRE.COM
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» FARGO FIREFIGHTERS

International Assaciation of Firefighters (IAFF) Local 642 donated their time and money to various organizations and

causes in the community throughout 2024

Rang bells for The Salvation Army’s
Red Kettle Campaign and helped raise

FARGOFIRE.COM
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) FARGO FIREFIGHTERS IAFF LOCAL 642

International Association of Firefighters (iAFF) Local 642 donated their time and money to various organizations and

causes in the community throughout 2024.

OTHER EVENTS

JAFF Local 642 participated in many local events which supported first responders and community members

Donated money to Hometown Heroes night at a Fargo Force game. Money raised during the game benefits
regional emergency services departments.

Donated money to sponsor teams in golf tournaments that supported The Salvation Army and local volunteer

fire departments.

Sponsored teams and donated money to support various other events to support community members

inneed.
Participated in the Christmas Gift Fashion Show that benefits local families in need.

Participated in various local events such as the Fargo-Moorhead St. Patrick’s Day Parade
and the 9/11 Stair Climb.
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