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FARGO CITY COMMISSION AGENDA
Monday, January 9, 2023 - 5:00 p.m.

City Commission meetings are broadcast live on TV Fargo Channel 56 and online at
www.FargoND.gov/streaming. They are rebroadcast Mondays at 5:00 p.m., Thursdays at 7:00

p.m.

and Saturdays at 8:00 a.m. They are also included in the video archive at

www.FargoND.gov/citycommission.

A.
B.
C.

D.

Pledge of Allegiance.
Roll Call.
Approve Order of Agenda.

Minutes (Regular Meeting, December 27, 2022).

CONSENT AGENDA - APPROVE THE FOLLOWING:

1.
2.

10.
11.
12.

13.
14.
15.

16.

Letter of Support for the LADs, LLC project to the ND Opportunity Fund.

Amendment to the Findings of Fact, Conclusions and Order for the property located at 509
21st Street North.

Access Easements (Street, Flood Protection Levee, Storm Sewer and Access Road) with
Southeast Cass Water Resource District.

2022 CIP revisions.

Awarding of the Master Services Agreements for Electrical Services (RFP23014).
Awarding of E-Procurement Software (RFQ23031).

Awarding of the construction contract for Fire Station No. 2 Addition (AFB22182).

Purchase of Service Agreement with the ND Department of Health and Human Services,
Behavioral Health Division for opioid or stimulant misuse prevention activities.

Amendment to Purchase of Service Agreement with the ND Department of Health and
Human Services for substance abuse prevention activities and strategies.

Agreement for Provision of Health Services for Cass County.
Eide Bailly End-User Agreement.

Change Order No. 1 in the amount of $10,920.00 for the Dangerous Building located at 437
23rd Street South (QF22113).

Agreement with Fargo Moorhead Towing for junk vehicle removal,

Resolution Approving Plat of Westrac Fourth Addition.
Consulting Agreement with czb, LLC for the Growth Plan (RFP22106).

Agreements with the following for 2023 contracted Forestry Services:
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a. Cougar Tree Care, Inc. for Tree and Stump Removal Services - 2023

b. All-Terrain Ground Maintenance for Landscape Maintenance Services — 2023.
c) Paul Bunyan Nurseries for Tree Injection Services — 2023.

17.  Mass Transit Agreements with the City of West Fargo for 2022 and 2023.

18.  Bills.

19.  Memorandum of Offer to Landowner for Permanent Easements (Sanitary Sewer, and Street
and Ultility) with Lisa M. Madsen (Improvement District No. SN-22-A1).

REGULAR AGENDA:

20. RESIDENT COMMENTS (Fargo residents will be offered 2.5 minutes for comment with
a maximum of 30 minutes total for all resident comments. Residents who would like
to address the Commission, whether virtually or in person, must sign-up at
FargoND.gov/VirtualCommission).

21.  *Public Input Opportunity* - PUBLIC HEARINGS - 5:15 pm:

a. Application for a Class “CWM" Alcoholic Beverage License for ZaChase LLC d/b/a
Crafty Taps to be located at 3902 13th Avenue South; continued from the 12/27/22
Regular Meeting.

1. Class CW Liquor License Agreement.

22.  Public Health Update.

23. Presentation of the City of Fargo hiring practices.

24.  Overview of the 2022 Downtown Fargo Business Improvement District.

25. Recommendation for Federal Aid Transportation Project Applications for the Years 2026
and 2027.

26. Recommendation for appointments to the Board of Health.

27.  Liaison Commissioner Assignment Updates.

People with disabilities who plan to attend the meeting and need special accommodations should
contact the Commission Office at 701.241.1310 at least 48 hours before the meeting to give our

staff adequate time to make arrangements.

Minutes are available on the City of Fargo website at www.FargoND.gov/citycommission.
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a r 0 @ City Administration
225 4th Street North
Fargo, ND 58102

FAR MORE é

MEMORANDUM

TO: Fargo City Commission

|

FROM: Jim Gilmour, Director of Strategic Planning and Research /H:j
DATE: January 4, 2023

SUBJECT: Letter of Support for LADs, LLC

The City of Fargo is a member of the North Dakota Opportunity Fund Consortium along with 37
other communities in North Dakota. This fund originated as part of the Small Business Jobs Act

of 2010.

The fund provides loans and investments to small businesses. In order for a business to receive
support, the Consortium requires an endorsement letter from the City indicating support for the
project and North Dakota Opportunity Fund (NDOF) involvement in the financing. There is no
City financial support required with the letter of support.

LADs, LLC is a real estate holding company formed to build and own an office building in
Fargo, ND. The entity is owned by four individuals who operate independent investment
services firms in Fargo. The four individuals currently lease 5,000 square feet of office space
in Fargo. They are in need of additional space due to growth and are planning to build a new
6,624-square-foot office building in Fargo. The building will be owner-occupied by their
respective investment services firms. The proposed project will allow the four individuals to
expand their businesses and hire additional employees within the City of Fargo.

Recommended Motion
Provide a letter in support for the LADs, LLC project and the North Dakota Opportunity Fund

providing match of the Bank of ND interest buy down program.
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January 5, 2023

Board of City Commissioners
City Hall

225 4™ Street North

Fargo, ND 58102

RE: Dangerous Building located at 509 21% Street North, Fargo, North Dakota
Dear Commissioners,

Enclosed for your review and approval is the proposed Amendment to the Findings of Fact
and Conclusions and Order regarding the dangerous building at 509 21 Street North. At its
December 12 2022 meeting, the report presented by Shawn Ouradnik, city of Fargo Building

Inspections Director, was approved by the Board. As such, the City Attorney’s Office was directed
to prepare the appropriate Amendment to the F indings of Fact and Conclusions and Order.

Suggested Motion: I move to approve the Amendment to the Findings of Fact and
Conclusions and Order, as presented.

Sincerely,
Alissa R. Farol
Assistant City Attorney

Enclosure

cc: Shawn Ouradnik, Inspections Departmént

B ST R TR
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AMENDMENT TO

THE FINDINGS OF FACT, CONCLUSIONS AND ORDER

This AMENDMENT amends the FINDINGS OF FACT AND CONCLUSIONS AND
ORDER for the property located at 509 21* Street North, Fargo, North Dakota, 58102 (hereinafter
“Subject Property”), issued on October 31, 2022 by the Board of City Commissioners of the City of
Fargo (hereinafter “Board”).

WHEREAS, on October 31, 2022, a hearing was held before the Board regarding Subject
Property, and at said hearing the Board declared Subject Property to be a “‘dangerous building”; and

WHEREAS, on December 12, 2022, Emily Walter, attorney for Wilmington Savings Fund
Society, FSB, as Trustee of Wampus Mortgage Loan Trust (hereinafter “Wilmington™) appeared
before the Board and testified that Subject Property is currently in transition of ownership due to the
foreclosure action (File No. 09-2022-CV-01218), and said action is still ongoing; and

WHEREAS, since ownership of the property is in transition, the Board approved extending
the original demolition deadline of December 30, 2022 to June 1, 2023 so that Wilmington may
secure ownership and perform any necessary work on Subject Property so that it is code compliant
and no longer considered a dangerous building by the opinion of the Building Official or demolish
Subject Property.

NOW, THEREFORE, in consideration of the mutual terms, covenants, conditions, and
agreements contained herein, it is hereby agreed by and between the parties as follows:

1. That on October 31, 2022, the Board found that the building located on Subject
Property (509 21% Street North, Fargo, North Dakota 58102) was a “dangerous building” and ordered
its demolition on or before December 30, 2022.

2. Wilmington has acknowledged this finding and waives any right to appeal.

3. Wilmington had requested an extension of time to (1) secure ownership; (2) obtain
all necessary permits; and (3) perform the necessary work to Subject Property so that it is code
compliant and no longer a dangerous building by the opinion of the Building Official; or demolish
Subject Property on or before June 1, 2023.

4. The Board considered and approved this request on December 12, 2022.

5. All other Findings of Fact and Conclusions and Order previously entered on October

31, 2022 shall remain in full force and effect.
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DATED this 29 day of December 95073

WILMINGTON SAVINGS FUND, FSB,
AS TRUSTEE OF WAMPUS MORTGAGE
LOAN TRUST

@Lﬁm, ﬁs[du? T

By \ scaorrsscosn

Its

DATED this day of , 2022,

BOARD of CITY COMMISSIONERS to the
CITY OF FARGO,
a North Dakota municipal corporation

By

Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, City Auditor
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PUBLIC WORKS PROJECTS EVALUATION COMMITTEE @

Project No: BN-22-C1 Type: Approval of Easement
Location: Laverne’s 2" Addition Date of Hearing: 12/19/2022
Routing Date

City Commission 1/9/2023

PWPEC File X

Project File Roger Kluck

The Committee reviewed a communication from Roger Kluck, Engineer Il Storm Sewer/Floodplain, regarding
easement documents with SE Cass Water Resources to support the development of Laverne’s 2" Addition.
This project installs the infrastructure needed for the development of Laverne’s 2™ Addition north of 28t Avenue
to 32" Avenue North and east of 45" Street. The project includes installation of 28t Avenue North over Drain
40, installation of flood control levee along the east side of Drain 40 from 28" Avenue to 32 Avenue North,
and the installation of a regional storm lift station and outfall that will lie within SE Cass properties. SE Cass
Water Resource Board approved the easements on December 13, 2022,

Engineering requests PWPEC'’s recommendation for Commission approval of the easement documents and
authorize the Mayor to sign the documents.

On a motion by Bruce Grubb, seconded by Tim Mahoney, the Committee voted to recommend approval of the
easement documents for Laverne’s 2" Addition.

RECOMMENDED MOTION
Concur with the recommendations of PWPEC and approve the easement documents to include authorization
for the Mayor to sign the documents.

PROJECT FINANCING INFORMATION:
Recommended source of funding for project:

Yes No
Developer meets City policy for payment of delinquent specials N/A
Agreement for payment of specials required of developer N/A
Letter of Credit required (per policy approved 5-28-13) N/A
COMMITTEE Present Yes No UnaniPous
v

Tim Mahoney, Mayor v v r
Nicole Crutchfield, Director of Planning v o ™ Mark Williams
Steve Dirksen, Fire Chief v 4 r
Michael Redlinger, Interim City Administrator v v ™ Bruce Grubb
Ben Dow, Director of Operations 4 v r
Steve Sprague, City Auditor r r r
Brenda Derrig, City Engineer V¥ v r

I i r

Terri Gayhart, Finance Director

ATTEST: ﬂ E/ b\

Brenda E. Derrig, P.E.
C: Kristi Olson City Engineer
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Engineering Department
TH g 2 o 225 4t Street North

Fargo, ND 58102
Phone: 701.241.1545 | Fax: 701.241.8101
FA R M O R E Email feng@FargoND.gov

www.FargoND.gov

Memorandum

To: Members of PWPEC
From: Roger E. Kluck, PE, CFM,
Engineer Il Storm Sewer/Floodplain
Datez: December 15, 2022
Re: Project No. BN-22-C1 Laverne’s 2™ Addition Easements

This project installs the infrastructure for developing properties within Laverne's 2
Addition north of 28" Avenue North to 32" Avenue North and east of 45" Street North.
The project includes installation of 28" Avenue North over Drain 40, installation of flood
control levee along the east side of Drain 40 from 28™ Avenue North to 32"¢ Avenue North,
and the installation of a regional storm lift station and outfall that will lie within SE Cass
properties. SE Cass has given preliminary approval to the project items that lie within SE
Cass property. Fargo has developed the necessary legal descriptions for SE Cass to use
with their standard easement documentation. These documents are attached for
reference. These documents go to the SE Cass Water Resource Board December 13,
2022 for approval.

Engineering would request PWPEC’s recommendation for Commission approval of the
easement documents and authorize the Mayor to sign the documents.

Recommended Motion:

Recommend approval of the easement documents to include authorization for the Mayor
to sign the documents.

Attachments
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ACCESS EASEMENT
(Street Easement)

THIS EASEMENT is made this ____ day of , 2022, by the Southeast
Cass Water Resource District, a North Dakota political subdivision, with a post office address of
1201 Main Avenue West, West Fargo, North Dakota 58078-1301 (the “District”); and the
City of Fargo, a North Dakota municipal corporation, with a post office address of 225 - 4th Street
North, Fargo, North Dakota 58102 (the “City”).

RECITALS

A. The District owns, operates, and maintains Cass County Drain No. 40 (“Drain 40)
a legal assessment drain.

B. A portion of Drain 40 is located within a subdivision known as “LAVERNE’S 2ND
ADDITION” within the City’s municipal boundaries.

C. The City owns, operates, and maintains 28th Avenue North (the “City Street”); a
portion of the City Street is within LAVERNE’S 2ND ADDITION, and intersects Drain 40 on portions
of the District’s Drain 40 right of way.

D. The District has agreed to convey an easement to the City for purposes of the
construction, operation, and maintenance of the City Street, including a box culvert, over and
through Drain 40, subject to the terms and conditions contained in this Easement.

In consideration of the mutual covenants contained in this Easement, and other good and
valuable consideration, the receipt and sufficiency of which the parties acknowledge, the parties
agree as follows:
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Southeast Cass Water Resource District

City of Fargo

Access Easement

28th Avenue North Page 2

AGREEMENT

1. The Easement Property. The District grants and conveys to the City a non-
exclusive permanent easement, including the easement rights described in this Easement, upon,

over, across, and through the following real property in Cass County, North Dakota:
Sce survey and legal description attached as Exhibit A.

The property described above is the “Easement Property.” The District does not warrant fee simple
ownership of the Easement Property and only conveys those rights to the City permitted under
North Dakota law that are consistent with the District’s rights in the Easement Property.

2. Easement Rights. The City’s easement rights are limited to access, ingress, and
egress rights upon, over, and across the Easement Property for the City and the City’s officers,
agents, representatives, employees, and contractors, and other invitees, including the rights to
construct, operate, inspect, maintain, alter, repair, replace, reconstruct, modify, and remove the
City Street, including a box culvert, for the benefit of the City and, in the City’s discretion, the
public. The City may not use the Easement Property for any other purpose, and the City’s use,
access, ingress, and egress rights regarding the Easement Property and the City Street will not
disrupt or interfere with Drain 40 or the District’s use of the Easement Property and will not impede
or impact the structural integrity of Drain 40. The City is solely responsible for the construction,
operation, inspection, maintenance, alteration, repair, replacement, reconstruction, modification,
and removal of the City Street and associated appurtenances, at the City’s sole cost. The City’s
access under this Easement extends to for the City and the City’s officers, agents, representatives,
employees, and contractors, and other invitees, including the public’s use of the City Street.

3 Flood Protection Priority and Use. The parties understand and agree that Drain 40
is a public facility that provides important public benefits to residents of Cass County, including
residents of the City, and further agree the District’s use of Drain 40, including the
Easement Property, as a drainage facility takes priority over any other use of the
Easement Property, including the City’s use of the Easement Property for the purposes permitted
under this Easement.

4. No Unreasonable Interference. The District will not unreasonably interfere with
the City’s easement rights under this Easement. However, the District’s priotity use of Drain 40
for drainage, flood protection, or other emergency purposes may require and include temporary
disruptions or interference with the City Street. The District will use reasonable care to avoid any
damages to the City Street and related appurtenances; however, the District will not be liable or
responsible for any damages resulting from any construction, cleaning, inspection, reconstruction,
modification, operation, maintenance, repair, modification, or improvement of Drain 40 by the
District, its officers, agents, representatives, employees, consultants, or contractors.




Page 11

Southeast Cass Water Resource District

City of Fargo

Access Easement

28th Avenue North Page 3
5. Improvements and Repairs to the Easement Property. Any improvements or

repairs to the Easement Property, including to the City Street and associated appurtenances, are
subject to the following:

a. Prior to the City’s construction, reconstruction, or other improvements of
the City Street or associated appurtenances, the City must provide plans and specifications
to the District, and the District must first give prior written consent to the design of any
construction or improvements; the District will not unreasonably withhold consent.

b. The City will operate and maintain the City Street and all related
appurtenances at the City’s sole cost.

c. The City will obtain the District’s prior written consent prior to
commencing any structural repairs, modifications, or improvements to the City Street and
associated appurtenances on or adjacent to the Easement Property that require excavation;
the District will not unreasonably withhold consent.

d. The City will design and construct any and all improvements and required
maintenance on the City Street and associated appurtenances in a manner that ensures
adequate drainage, with a finished grade that drains the City Street and shoulders, and that
does not result in ponding in or on Drain 40,

e. With the exception of the City Street and related appurtenances, the City
will not construct any improvements in, upon, under, over, or across any portion of the
Easement Property; the City will not place any fixtures, equipment, or other personal
property on any portion of the Easement Property; the City will not construct or install, or
allow construction or installation of, any utility facilities, lines, structures, or associated
appurtenances on, over, in, under, through, or across the Easement Property; the City will
not encumber any portion of the Easement Property; and the City will not otherwise alter
any portion of the Easement Property without prior consent from the District; the District
will not unreasonably withhold consent.

f. The City will repair the Easement Property and will repair or replace any of
the District’s structures, facilities, right of way, or any other property owned by the District
damaged as a result of the City’s construction, operation, inspection, maintenance,
alteration, repair, replacement, reconstruction, and removal of the City Street or otherwise
damaged as a result of the City’s use, access, ingress, and egress granted under this
Easement; the City will otherwise repair and return the Easement Property as near as
practicable to its original condition following any disturbance or damages, at the City’s
sole cost.

g. The City will promptly cease any activity and remove any structure or
obstruction that interferes with Drain 40 or the District’s use of the Easement Property, at
the City’s sole cost.
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Southeast Cass Water Resource District

City of Fargo

Access Easement

28th Avenue North Page 4
6. Term. The rights granted under this Easement are permanent and will only

terminate if necessary to protect the integrity of Drain 40; as necessary to comply with any laws,
rules, regulations, requirements, or directives of any applicable federal or state agency with
regulatory jurisdiction over Drain 40; or in the event of any default by the City not remedied within
a reasonable time. In the event of any termination, the District will record an Affidavit of
Termination with the Cass County Recorder’s Office, and the City will remove any improvements
to the City Street, at the City’s sole cost.

7. Liability. The City will be solely responsible for all claims, actions, administrative
proceedings, judgments, damages, penalties, fines, costs, liabilities, interests, or losses, including
costs, expenses, and attorneys’ fees, arising out of or as a result of the construction, inspection,
maintenance, operation, alteration, repair, replacement, reconstruction, removal, or use of the
City Street and associated appurtenances or the Easement Property by the City or the City’s
officers, consultants, contractors, agents, representatives, employees, or other invitees; any entry
upon, use of, or access, ingress, and egress upon, over, or across the City Street and associated
appurtenances or the Easement Property by the City or the City’s officers, consultants, contractors,
agents, representatives, employees, or other invitees, including the public; or any act, error, or
omission of the City or the City’s officers, consultants, contractors, agents, representatives,
employees, or other invitees, including any failure to perform under this Easement.

8. Compliance with Laws. The City, at its own cost, is solely responsible for
promptly complying with all present and future laws, ordinances, rules, and regulations, and
obtaining all necessary licenses, permits, registrations, and/or approvals, from all applicable
federal, state, county, and municipal governments and any other applicable governmental entities
or political subdivisions, and their appropriate departments, commissions, boards, and officers,
regarding the City Street or the City’s other permissible use, access, ingress, and egress rights
upon, over, or across any of the Easement Property.

9. Forbearance. The failure or delay of either party to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of
the terms of this Easement, at any time, will not be construed as a continuing waiver of those terms
or any subsequent breach, and all terms will continue and remain in full force and effect as if no
forbearance or waiver had occurred.

10. Governing Law. This Easement will be construed and enforced in accordance
with North Dakota law.

11. Interpretation. This Easement will be construed as if prepared by both parties.
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Southeast Cass Water Resource District

City of Fargo

Access Easement

28th Avenue North Page 5

12.  Severability. If any court of competent jurisdiction finds any provision or part of
this Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this
Easement, and all remaining terms and provisions of this Easement will remain binding and
enforceable; the parties will reconvene negotiations to arrive, in good faith, at an agreement as to
matters remaining undetermined as a result of any finding by a court of competent jurisdiction that
any provision or part of this Easement is invalid, illegal, or unenforceable.

13. Entire Agreement. This Easement, together with any amendments, constitutes the
entire agreement between the parties regarding the matters described in this Easement, and this
Easement supersedes all other previous oral or written agreements between the parties.

14. Assignment. Neither party may transfer or assign this Easement, or any rights or
obligations under this Easement, without the express written consent of the other party.

15. Binding Effect. The covenants, terms, conditions, provisions, and undertakings in
this Easement, or in any amendment, will be binding upon the parties’ heirs, successors, and

permitted assigns.

16. Modifications. Any modifications or amendments of this Easement must be in
writing and signed by the District and the City and must be recorded in the Cass County Recorder’s

Office.

17. Headings. Headings in this Easement are for convenience only and will not be
used to interpret or construe its provisions.

{Signatures appear on the following pages.]
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Southeast Cass Water Resource District
City of Fargo

Access Easement

28th Avenue North

ATTEST:

%,

Carol Harbeke Lewis
Secretary-Treasurer

STATE OF NORTH DAKOTA )

COUNTY OF CASS )

On this 2% day of e ceaslongs

Page 6

SOUTHEAST CASS WATER

Dalf Jacobson,

, 2022, before me, a Notary Public in and for said

County and State, personally appeared Dan Jacobson and Carol Harbeke Lewis, to me known to
be the Chair and Secretary-Treasurer, respectively, of the Southeast Cass Water Resource District,
and who executed the foregoing instrument, and acknowledged to me that they executed the same
on behalf of the Southeast Cass Water Resource District.

I R U N N S S S

MELISSA HINKEMEYER
Notary Public
State of North Dakota
My Commission Expires July 3, 2024

o

e YW

/S /«LJMMI/
Notary Public, Cass County, ND
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Southeast Cass Water Resource District

City of Fargo
Access Easement
28th Avenue North
Page 7
CITY OF FARGO
By:

Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, City Auditor

STATE OF NORTH DAKOTA )
) ss.

COUNTY OF CASS )

On this ___ day of 2022, before me, a Notary Public in and for said
County and State, personally appeared Timothy J. Mahoney, M.D., and Steven Sprague, to me
known to be the Mayor and City Auditor, respectively, of the City of Fargo, and who executed the
foregoing instrument, and acknowledged to me that they executed the same on behalf of the City

of Fargo.

Notary Public, Cass County, ND

(SEAL)

The legal descriptions contained in this document were drafted by:

Brent W. Wacha, LS-5068
Houston Engineering, Inc.
1401 - 21st Avenue North
Fargo, North Dakota 58102
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Southeast Cass Water Resource District
City of Fargo
Access Easement
28th Avenue North
Page 8

EXHIBIT A

Legal Description and Survey of the Easement Property
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EXHIBIT A
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BEARINGS BASED ON
CITY OF FARGO GROUND COORDINATE
Description SYSTEM, DECEMBER 1992
Description:

A tract of land in LAVERNE'S ADDITION and LAVERNE'S SECOND ADDITION to the City of Fargo in the
Northwest Quarter of Section 27, Township 140 North, Range 49 West of the Fifth Principal Meridian,
Cass County, North Dakota more particularly described as follows:

The north 150.00' of Lots 1 and 2, Block 1 of said LAVERNE'S ADDITION to the City of Fargo.
TOGETHER WITH

The south 60.00" of Lots 1 and 2, Block 1 of said LAVERNE'S SECOND ADDITION to the City of Fargo.

Said tract contains 57,751 square feet, more or less.

BHENT W.

WACHA

LEGEND Aol

F—Z—2"1 PERMANENT EASEMENT DATE:I\,Q)%%

——————— LOT LINE

— — — — STREETR/W

ey o PERMANENT EASEMENT
Fa 0 LAVERNE'S ADDITION & LAVERNE'S SECOND ADDITION
FAR MORE CITY OF FARGO, CASS COUNTY, NORTH DAKOTA
ENGINEERING DEFT. DRAWN BY: BWW | APPROVED BY: BWW | DATE: NOVEMBER 8, 2022 | SHEET 1 OF 1

FILE NAME: T:AEngineading\Survey\Doscriptions\ 1604927\ BN-22-C1\ON-22.C1_Utility_Esmits.dwg
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ACCESS EASEMENT
(Flood Protection Levee)

THIS EASEMENT ismade this____ dayof , 2022, by the Southeast
Cass Water Resource District, a North Dakota political subdivision, with a post office address of
1201 Main Avenue West, West Fargo, North Dakota 58078-1301 (the “District”); and the
City of Fargo, a North Dakota municipal corporation, with a post office address of 225 - 4th Street
North, Fargo, North Dakota 58102 (the “City™).

RECITALS

A. The District owns, operates, and maintains Cass County Drain No. 40 (“Drain 407),
a legal assessment drain; portions of Drain 40 are located within the City’s municipal boundaries.

B. The City wishes to construct, operate, and maintain a flood protection levee along
Drain 40 on property owned or controlled by the District (the “Levee”).

C. The District has agreed to convey an easement to the City for purposes of the
construction, operation, and maintenance of the Levee, subject to the terms and conditions

contained in this Easement.

In consideration of the mutual covenants contained in this Easement, and other good and
valuable consideration, the receipt and sufficiency of which the parties acknowledge, the parties
agree as follows:

AGREEMENT

1. The Levee Property. The District grants and conveys to the City a non-exclusive,
permanent casement, including the easement rights described in this Easement, upon, over, across,

and through the following real property in Cass County, North Dakota:

See survey and legal description attached as Exhibit A.

The property described above is the “Levee Property.” The District does not warrant fee simple
ownership of the Levee Property and only conveys those rights to the City permitted under
North Dakota law that are consistent with the District’s rights in the Levee Property.



Page 19

Southeast Cass Water Resource District

City of Fargo
Easement - Drain 40
Flood Protection Levee Page 2
2. Easement Rights. Under this Easement, the District grants to the City and the

City’s officers, employees, agents, representatives, consultants, and contractors a permanent and
perpetual easement upon, over, in, under, across, and through the Levee Property for the following
purposes: installing, constructing, inspecting, maintaining, reconstructing, altering, repairing,
replacing, operating, improving, modifying, and removing the Levee; excavating, piling, storing,
depositing, spoiling, spreading, and removing excavated dirt, soil, clay, silt, or other materials;
moving, storing, and removing equipment, materials, and supplies; removing trees, underbrush,
obstructions, and any other vegetation, structures, or obstacles from the Levee Property; and the
right to perform any other work necessary and incident to the installation, construction, inspection,
maintenance, reconstruction, alteration, repair, replacement, operation, improvement,
modification, and removal of the Levee, together with all necessary and reasonable rights of
ingress and egress to and from the Levee Property. The City is solely responsible for the
installation, construction, inspection, maintenance, reconstruction, alteration, repair, replacement,
operation, improvement, modification, and removal of the Levee at the City’s sole cost.

3. Drainage Priority and Use. The parties understand and agree that Drain 40 is a
public facility that provides drainage benefits and other important public benefits to Cass County
and its residents, including the City and residents of the City, and further agree the District’s use
of Drain 40, including the Levee Property, as a drainage facility takes priority over any other use
of the Levee Property, including the City’s use of the Levee Property for the Levee.

4. No Unreasonable Interference. The District will not unreasonably interfere with
the City’s easement rights under this Easement. However, the District’s priority use of Drain 40
for drainage, flood protection, or other emergency purposes may require and include temporary
disruptions or interference with the Levee or the City’s interest in the Levee Property. The District
will use reasonable care to avoid any damages to the Levee and associated appurtenances;
however, the District will not be liable or responsible for any damages resulting from any
construction, cleaning, inspection, reconstruction, modification, operation, maintenance, repair, or
improvement of Drain 40 by the District, its officers, agents, representatives, employees,
consultants, or contractors. In the event any reconstruction, modification, or improvement of
Drain 40 requires any modifications to the Levee or associated appurtenances, the City will modify
or relocate the Levee at the City’s expense and, if necessary, the parties will amend this Easement
for purposes of redefining the “Levee Property.”

5. Improvements and Repairs to the Levee Property. Any improvements or repairs
to the Levee Property are subject to the following:

a. Prior to the City’s construction, reconstruction, or other improvements of
the Levee, the City must provide plans and specifications to the District, and the District
must first give prior written consent to the design of any construction or improvements; the
District will not unreasonably withhold consent.

b. The City will operate and maintain the Levee and related appurtenances at
the City’s sole cost.
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c. The City will obtain the District’s prior written consent prior to
commencing any structural repairs, modifications, or improvements to the Levee on or
adjacent to the Levee Property that require excavation; the District will not unreasonably
withhold consent.

d. The City will design and construct any and all improvements and required
maintenance on the Levee in a manner that ensures adequate drainage of the
Levee Property, with a finished grade that drains the Levee Property, and that does not
result in ponding in or on Drain 40.

e. With the exception of the Levee and related appurtenances, the City will not
construct any improvements in, upon, under, over, or across any portion of the
Levee Property; the City will not place any fixtures, equipment, or other personal property
on any portion of the Levee Property; the City will not construct or install, or allow
construction or installation of any utility facilities, lines, structures, or associated
appurtenances on, over, in, under, through, or across the Levee Property; the City will not
encumber any portion of the Levee Property; and the City will not otherwise alter any
portion of the Levee Property without prior consent from the District; the District will not
unreasonably withhold consent.

f. The City will repair the Levee Property and will repair or replace any of the
District’s structures, facilities, right of way, or any other property owned by the District
damaged as a result of the City’s construction, operation, inspection, maintenance,
alteration, repair, replacement, reconstruction, and removal of the Levee or otherwise
damaged as a result of the City’s use, access, ingress, and egress granted under this
Easement; the City will otherwise repair and return the Levee Property as nearly as
practicable to its original condition following any disturbance or damages, at the City’s
sole cost.

g. The City will promptly cease any activity and remove any structure or
obstruction that interferes with Drain 40 or the District’s use of the Levee Property, at the
City’s sole cost.

6. Term. The rights granted under this Easement are permanent and will only
terminate if necessary to protect the integrity of Drain 40; as necessary to comply with any laws,
rules, regulations, requirements, or directives of any applicable federal or state agency with
regulatory jurisdiction over Drain 40; or in the event of any default by the City not remedied within
a reasonable time. In the event of any termination, the District will record an Affidavit of
Termination with the Cass County Recorder’s Office, and the City will remove any improvements
from Drain 40, at the City’s sole cost.
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7. Liability. The City will be solely responsible for all claims, actions, administrative

proceedings, judgments, damages, penalties, fines, costs, liabilities, interests, or losses, including
costs, expenses, and attorneys’ fees, arising out of or as a result of the construction, inspection,
maintenance, operation, alteration, repair, replacement, reconstruction, removal, or use of
the Levee by the City or the City’s officers, consultants, contractors, agents, representatives,
employees, or other invitees; any entry upon, use of, or access, ingress, and egress upon, Over, or
across the Levee Property by the City or the City’s officers, consultants, contractors, agents,
representatives, employees, or other invitees; or any act, error, or omission of the City or the City’s
officers, consultants, contractors, agents, representatives, employees, or other invitees, including
any failure to perform under this Easement.

8. Compliance with Laws. The City, at its own cost, is solely responsible for
promptly complying with all present and future laws, ordinances, rules, and regulations, and
obtaining all necessary licenses, permits, registrations, and/or approvals, from all applicable
federal, state, county, and municipal governments and any other applicable governmental entities
or political subdivisions, and their appropriate departments, commissions, boards, and officers,
regarding the Levee or the City’s other permissible use, access, ingress, and egress rights upon,
over, or across any of the Levee Property.

9. Forbearance. The failure or delay of either party to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of
the terms of this Easement, at any time, will not be construed as a continuing waiver of those terms
or any subsequent breach, and all terms will continue and remain in full force and effect as if no

forbearance or waiver had occurred.

10. Governing Law. This Easement will be construed and enforced in accordance
with North Dakota law.

11. Interpretation. This Easement will be construed as if prepared by both parties.

12.  Severability. If any court of competent jurisdiction finds any provision or part of
this Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this
Easement, and all remaining terms and provisions of this Easement will remain binding and
enforceable; the parties will reconvene negotiations to atrive, in good faith, at an agreement as to
matters remaining undetermined as a result of any finding by a court of competent jurisdiction that
any provision or part of this Easement is invalid, illegal, or unenforceable.

13. Entire Agreement, This Easement, together with any amendments, constitutes the
entire agreement between the parties regarding the matters described in this Easement, and this
Easement supersedes all other previous oral or written agreements between the parties.

14. Assignment. Neither party may transfer or assign this Easement, or any rights or
obligations under this Easement, without the express written consent of the other party.
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15. Binding Effect. The covenants, terms, conditions, provisions, and undertakings in
this Easement, or in any amendment, will be binding upon the parties’ heirs, successors, and

permitted assigns.

16.  Modifications. Any modifications or amendments of this Easement must be in
writing and signed by the District and the City and must be recorded in the Cass County Recorder’s

Office.

17.  Headings. Headings in this Easement are for convenience only and will not be
used to interpret or construe its provisions.

[Signatures appear on the following pages.]
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SOUTHEAST CASS WATE
RESOURCE DISTRI

By:

Dan Jacobson,

ATTEST:

Wt Zitr

arol Harbeke Lewis
Secretary-Treasurer

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF CASS )

On this 20% day of Decesnwer  , 2022, before me, a Notary Public in and for said
County and State, personally appeared Dan Jacobson and Carol Harbeke Lewis, to me known to
be the Chair and Secretary-Treasurer, respectively, of the Southeast Cass Water Resource District,
and who executed the foregoing instrument, and acknowledged to me that they executed the same
on behalf of the Southeast Cass Water Resource District.

P T P U U U S e e .

4 MELISSA HINKEMEYER b

< Notary Public ) Ae Mwm,ui;ey

1 State of North Dakota : Notary Public, Cass'County, ND
¢

My Commission Expires July 3, 2024

T
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CITY OF FARGO

By:

Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, City Auditor

STATE OF NORTH DAKOTA )
SS.

COUNTY OF CASS

On this ____ day of 2022, before me, a Notary Public in and for said
County and State, personally appeared Timothy J. Mahoney, M.D., and Steven Sprague, to me
known to be the Mayor and City Auditor, respectively, of the City of Fargo, and who executed the
foregoing instrument, and acknowledged to me that they executed the same on behalf of the
City of Fargo.

Notary Public, Cass County, ND

(SEAL)

The legal descriptions contained in this document were drafted by:

Brent W. Wacha, LS-5068
Houston Engineering, Inc.
1401 - 21st Avenue North
Fargo, North Dakota 58102
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EXHIBIT A

Legal Description and Survey of the Levee Property
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BEARINGS BASED ON

CITY OF FARGO GROUND COORDINATE
SYSTEM, DECEMBER 1992

Description:

A tract of land in Lot 2, Block 1 of LAVERNE'S SECOND ADDITION to the City of Fargo in the Northwest
Quarter of Section 27, Township 140 North, Range 49 West of the Fifth Principal Meridian, Cass
County, North Dakota lying easterly of the following described line:

Commencing at the northwest corner of said Lot 2; thence North 87°47'03" East, on the north line of
said Lot 2, a distance of 14.00 feet to the point of beginning; thence South 02°28'20" East, parallel with
the west line of said Lot 2, a distance of 340.81 feet; thence South 27°17'24" East a distance of 54.80

feet; thence South 02°28'20" East, parallel with the west line of said Lot 2, a distance of 2,223.42 feet
to the south line of said Lot 2 and there terminating.

Said tract contains 160,017 square feet, more or less.

"BRENT W.

WACHA
LEGEND L.8-5068
771 PERMANENT EASEMENT
——————— LOT LINE
— — — — STREETR/W
S PERMANENT EASEMENT
Fa 0 LOT 2, BLOCK 1, LAVERNE'S SECOND ADDITION
FAR MORE _ CITY OF FARGO, CASS COUNTY, NORTH DAKOTA
ENGINEERING DEPT, DRAWN BY: BWW | APPROVED BY: BWW | DATE: OCTOBER 31, 2022 | SHEET10F1

FILE NAME: T:\Engl ing\SurveyiDeseriplions\1404927\0N-22-CI\ON-22-C1_Wtility_Esmis.deg
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THIS EASEMENT is made this ____ day of , 2022, by the Southeast
Cass Water Resource District, a North Dakota political subdivision, with a post office address of
1201 Main Avenue West, West Fargo, North Dakota 58078-1301 (the “District”); and the
City of Fargo, a North Dakota municipal corporation, with a post office address of 225 - 4th Street
North, Fargo, North Dakota 58102 (the “City™).

RECITALS

A. The District owns, operates, and maintains Cass County Drain No. 40 (“Drain 40”),
a legal assessment drain; portions of Drain 40 are located within the City’s municipal boundaries.

B. The City wishes to construct, operate, and maintain a lift station and stormwater
outfall that will discharge into Drain 40, and related storm sewer infrastructure
(collectively, the “Storm Sewer Infrastructure™), on property owned or controlled by the District.

C. The District has agreed to convey an easement to the City for purposes of the
construction, operation, and maintenance of the Storm Sewer Infrastructure, subject to the terms

and conditions contained in this Easement.

In consideration of the mutual covenants contained in this Easement, and other good and
valuable consideration, the receipt and sufficiency of which the parties acknowledge, the parties
agree as follows:

AGREEMENT

1. The Storm Sewer Property. The District grants and conveys to the City a non-
exclusive, permanent easement, including the easement rights described in this Easement, upon,
over, across, and through the following real property in Cass County, North Dakota:

See survey and legal description attached as Exhibit A.

The property described above is the “Storm Sewer Property.” The District does not warrant fee
simple ownership of the Storm Sewer Property and only conveys those rights to the City permitted
under North Dakota law that are consistent with the District’s rights in the Storm Sewer Property.
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2. Easement Rights. Under this Easement, the District grants to the City and the
City’s officers, employees, agents, representatives, consultants, and contractors a permanent and
perpetual easement upon, over, in, under, across, and through the Storm Sewer Property for the
following purposes: installing, constructing, inspecting, maintaining, reconstructing, altering,
repairing, replacing, operating, improving, modifying, and removing the Storm Sewer
Infrastructure; excavating, piling, storing, depositing, spoiling, spreading, and removing excavated
dirt, soil, clay, silt, or other materials; moving, storing, and removing equipment, materials, and
supplies; removing trees, underbrush, obstructions, and any other vegetation, structures, or
obstacles from the Storm Sewer Property; and the right to perform any other work necessary and
incident to the installation, construction, inspection, maintenance, reconstruction, alteration,
repair, replacement, operation, improvement, modification, and removal of the Storm Sewer
Infrastructure, together with all necessary and reasonable rights of ingress and egress to and from
the Storm Sewer Property. The City is solely responsible for the installation, construction,
inspection, maintenance, reconstruction, alteration, repair, replacement, operation, improvement,
modification, and removal of the Storm Sewer Infrastructure at the City’s sole cost.

3. Drainage Priority and Use. The parties understand and agree that Drain 40 is a
public facility that provides drainage benefits and other important public benefits to Cass County
and its residents, including the City and residents of the City, and further agree the District’s use
of Drain 40, including the Storm Sewer Property, as a drainage facility takes priority over any
other use of the Storm Sewer Property, including the City’s use of the Storm Sewer Property for
the Storm Sewer Infrastructure.

4. No Unreasonable Interference. The District will not unreasonably interfere with
the City’s easement rights under this Easement. However, the District’s priority use of Drain 40
for drainage, flood protection, or other emergency purposes may require and include temporary
disruptions or interference with the Storm Sewer Infrastructure or the City’s interest in the Storm
Sewer Property. The District will use reasonable care to avoid any damages to the Storm Sewer
Infrastructure and associated appurtenances; however, the District will not be liable or responsible
for any damages resulting from any construction, cleaning, inspection, reconstruction,
modification, operation, maintenance, repair, or improvement of Drain 40 by the District, its
officers, agents, representatives, employees, consultants, or contractors. In the event any
reconstruction, modification, or improvement of Drain 40 requires any modifications to the
Storm Sewer Infrastructure or associated appurtenances, the City will modify or relocate the
Storm Sewer Infrastructure at the City’s expense and, if necessary, the parties will amend this
Easement for purposes of redefining the “Storm Sewer Property.”

5. Improvements and Repairs to the Storm Sewer Property. Any improvements
or repairs to the Storm Sewer Property are subject to the following:

a. Prior to the City’s construction, reconstruction, or other improvements of
the Storm Sewer Infrastructure, the City must provide plans and specifications to the
District, and the District must first give prior written consent fo the design of any
construction or improvements; the District will not unreasonably withhold consent.
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b. The City will operate and maintain the Storm Sewer Infrastructure and
related appurtenances at the City’s sole cost.

C. The City will obtain the District’s written consent prior to commencing any
structural repairs, modifications, or improvements to the Storm Sewer Infrastructure on or
adjacent to the Storm Sewer Property that require excavation; the District will not
unreasonably withhold consent.

d. The City will design and construct any and all improvements and required
maintenance on the Storm Sewer Infrastructure in a manner that ensures adequate drainage
of the Storm Sewer Property, with a finished grade that drains the Storm Sewer Property,
and that does not result in ponding in or on Drain 40.

€. With the exception of the Storm Sewer Infrastructure and related
appurtenances, the City will not construct any improvements in, upon, under, over, or
across any portion of the Storm Sewer Property; the City will not place any fixtures,
equipment, or other personal property on any portion of the Storm Sewer Property; the City
will not construct or install, or allow construction or installation of, any utility facilities,
lines, structures, or associated appurtenances on, over, in, under, through, or across the
Storm Sewer Property; the City will not encumber any portion of the Storm Sewer
Property; and the City will not otherwise alter any portion of the Storm Sewer Property
without prior consent from the District; the District will not unreasonably withhold consent.

f. The City will repair the Storm Sewer Property and will repair or replace any
of the District’s structures, facilities, right of way, or any other property owned by
the District damaged as a result of the City’s construction, operation, inspection,
maintenance, alteration, repair, replacement, reconstruction, and removal of the
Storm Sewer Infrastructure or otherwise damaged as a result of the City’s use, access,
ingress, and egress granted under this Easement; the City will otherwise repair and return
the Storm Sewer Property as nearly as practicable to its original condition following any
disturbance or damages, at the City’s sole cost.

g. The City will promptly cease any activity and remove any structure or
obstruction that interferes with Drain 40 or the District’s use of the Storm Sewer Property,
at the City’s sole cost.

6. Term. The rights granted under this Easement are permanent and will only
terminate if necessary to protect the integrity of Drain 40; as necessary to comply with any laws,
rules, regulations, requirements, or directives of any applicable federal or state agency with
regulatory jurisdiction over Drain 40; or in the event of any default by the City not remedied within
a reasonable time. In the event of any termination, the District will record an Affidavit of
Termination with the Cass County Recorder’s Office, and the City will remove any improvements
from Drain 40, at the City’s sole cost.
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7. Liability. The City will be solely responsible for all claims, actions, administrative

proceedings, judgments, damages, penalties, fines, costs, liabilities, interests, or losses, including
costs, expenses, and attorneys’ fees, arising out of or as a result of the construction, inspection,
maintenance, operation, alteration, repair, replacement, reconstruction, removal, or use of
the Storm Sewer Infrastructure by the City or the City’s officers, consultants, contractors, agents,
representatives, employees, or other invitees; any entry upon, use of, or access, ingress, and egress
upon, over, or across the Storm Sewer Property by the City or the City’s officers, consultants,
contractors, agents, representatives, employees, or other invitees; or any act, error, or omission of
the City or the City’s officers, consultants, contractors, agents, representatives, employees, or other
invitees, including any failure to perform under this Easement.

8. Compliance with Laws. The City, at its own cost, is solely responsible for
promptly complying with all present and future laws, ordinances, rules, and regulations, and
obtaining all necessary licenses, permits, registrations, and/or approvals, from all applicable
federal, state, county, and municipal governments and any other applicable governmental entities
or political subdivisions, and their appropriate departments, commissions, boards, and officers,
regarding the Storm Sewer Infrastructure or the City’s other permissible use, access, ingress, and
egress rights upon, over, or across any of the Storm Sewer Property.

9. Forbearance. The failure or delay of either party to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of
the terms of this Easement, at any time, will not be construed as a continuing waiver of those terms
or any subsequent breach, and all terms will continue and remain in full force and effect as if no

forbearance or waiver had occurred.

10. Governing Law. This Easement will be construed and enforced in accordance
with North Dakota law.

11.  Interpretation. This Easement will be construed as if prepared by both parties.

12.  Severability, If any court of competent jurisdiction finds any provision or part of
this Basement is invalid, illegal, or unenforceable, that portion will be deemed severed from this
Easement, and all remaining terms and provisions of this Easement will remain binding and
enforceable; the parties will reconvene negotiations to arrive, in good faith, at an agreement as to
matters remaining undetermined as a result of any finding by a court of competent jurisdiction that
any provision or part of this Easement is invalid, illegal, or unenforceable.

13. Entire Agreement. This Easement, together with any amendments, constitutes the
entire agreement between the parties regarding the matters described in this Easement, and this
Easement supersedes all other previous oral or written agreements between the parties.

14. Assignment. Neither party may transfer or assign this Easement, or any rights or
obligations under this Easement, without the express written consent of the other party.
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15. Binding Effect. The covenants, terms, conditions, provisions, and undertakings in
this Easement, or in any amendment, will be binding upon the parties’ heirs, successors, and
permitted assigns.

16. Modifications. Any modifications or amendments of this Easement must be in
writing and signed by the District and the City and must be recorded in the Cass County Recorder’s
Office.

17.  Headings. Headings in this Easement are for convenience only and will not be
used to interpret or construe its provisions.

[Signatures appear on the following pages.]
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SOUTHEAST CASS WATER
RESOURCE DISTRICT

By:
Dan Jacobson, Chairm

ATTEST:

Carol Harbeke Lewis
Secretary-Treasurer

STATE OF NORTH DAKOTA
SS.

A g

COUNTY OF CASS

On this 2% day of pecsrarer |, 2022, before me, a Notary Public in and for said
County and State, personally appeared Dan Jacobson and Carol Harbeke Lewis, to me known to
be the Chair and Secretary-Treasurer, respectively, of the Southeast Cass Water Resource District,
and who executed the foregoing instrument, and acknowledged to me that they executed the same
on behalf of the Southeast Cass Water Resource District.

MELISSA HINKEMEYER :

Notary Public
: State of North Dakota p

4 My Commission Expires July 3, 2024

Ao Lopracappa, jey

Notary Public, Cass County, ND

. e g o

(SEAL)
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CITY OF FARGO

By:
Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, City Auditor

STATE OF NORTH DAKOTA )

) ss.
COUNTY OF CASS )
On this day of . 2022, before me, a Notary Public in and for said

County and State, personally appeared Timothy J. Mahoney, M.D., and Steven Sprague, to me
known to be the Mayor and City Auditor, respectively, of the City of Fargo, and who executed the
foregoing instrument, and acknowledged to me that they executed the same on behalf of the

City of Fargo.

Notary Public, Cass County, ND

(SEAL)

The legal descriptions contained in this document were drafted by:

Brent W. Wacha, LS-5068
Houston Engineering, Inc.
1401 - 21st Avenue North
Fargo, North Dakota 58102
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EXHIBIT A

Legal Description and Survey of the Storm Sewer Property
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A tract of land in Lots 1 and 2, Block 1 of LAVERNE'S SECOND ADDITION to the City of Fargo in the

Northwest Quarter of Section 27, Township 140 North, Range 49 West of the Fifth Principal Meridian,
Cass County, North Dakota more particularly described as follows:

Commencing at the northeast corner of said Lot 2; thence South 02°28'20" East, on the east line of
said Lot 2, a distance of 145.25 feet to the point of beginning; thence South 87°31'40" West,
perpendicular to said east line, a distance of 185.00 feet; thence South 02°28'20" East, parallel with
said east line, a distance of 70.00 feet; thence North 87°31'40" East, perpendicular to said east line, a

distance of 185.00 feet to a point on said east line; thence North 02°28'20" West, on said east line, a
distance of 70.00 feet to the point of beginning.

Said tract contains 12,950 square feet, more or less.
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THIS EASEMENT ismade this _ dayof , 2022, by the Southeast
Cass Water Resource District, a North Dakota political subdivision, with a post office address of
1201 Main Avenue West, West Fargo, North Dakota 58078-1301 (the “District”); and the
City of Fargo, a North Dakota municipal corporation, with a post office address of 225 - 4th Street
North, Fargo, North Dakota 58102 (the “City™).

RECITALS

A, The District owns, operates, and maintains Cass County Drain No. 40 (“Drain 40”),
a legal assessment drain; portions of Drain 40 are located within the City’s municipal boundaries.

B. Under a separate easement, the District granted the City authority to install storm
sewer infrastructure on portions of the District’s Drain 40 right of way; in addition, the City has
requested an easement to install and maintain an access road across a portion of the District’s
Drain 40 right of way (the “Access Road”) for purposes of accessing the City’s storm sewer

infrastructure, on property owned by the District.

C. The District has agreed to convey an easement to the City for purposes of the
construction, operation, and maintenance of the Access Road, subject to the terms and conditions
contained in this Easement.

In consideration of the mutual covenants contained in this Easement, and other good and
valuable consideration, the receipt and sufficiency of which the parties acknowledge, the parties

agree as follows:

AGREEMENT

1. The Access Road Property. The District grants and conveys to the City a non-
exclusive, permanent easement, including the easement rights described in this Easement, upon,
over, across, and through the following real property in Cass County, North Dakota:

See survey and legal description attached as Exhibit A.
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The property described above is the “Access Road Property.” The District does not warrant fee
simple ownership of the Access Road Property and only conveys those rights to the City permitted
under North Dakota law that are consistent with the District’s rights in the Access Road Property.

2. Easement Rights. Under this Easement, the District grants to the City and the
City’s officers, employees, agents, representatives, consultants, and contractors a permanent and
perpetual easement upon, over, in, under, across, and through the Access Road Property for the
following purposes: installing, constructing, inspecting, maintaining, reconstructing, altering,
repairing, replacing, operating, improving, modifying, and removing the Access Road; excavating,
piling, storing, depositing, spoiling, spreading, and removing excavated dirt, soil, clay, silt, or other
materials; moving, storing, and removing equipment, materials, and supplies; removing trees,
underbrush, obstructions, and any other vegetation, structures, or obstacles from the Access Road
Property; and the right to perform any other work necessary and incident to the installation,
construction, inspection, maintenance, reconstruction, alteration, repair, replacement, operation,
improvement, modification, and removal of the Access Road, together with all necessary and
reasonable rights of ingress and egress to and from the Access Road Property. The parties agree
the Access Road is not a public street for use by the general public and the City will limit access
to the City and the City’s officers, employees, agents, representatives, consultants, and contractors.
The City is solely responsible for the installation, construction, inspection, maintenance,
reconstruction, alteration, repair, replacement, operation, improvement, modification, and removal
of the Access Road at the City’s sole cost.

3. Drainage Priority and Use. The parties understand and agree that Drain 40 is a
public facility that provides drainage benefits and other important public benefits to Cass County
and its residents, including the City and residents of the City, and further agree the District’s use
of Drain 40, including the Access Road Property, as a drainage facility takes priority over any
other use of the Access Road Property, including the City’s use of the Access Road Property for
the Access Road.

4. No Unreasonable Interference. The District will not unreasonably interfere with
the City’s easement rights under this Easement. However, the District’s priority use of Drain 40
for drainage, flood protection, or other emergency purposes may require and include temporary
disruptions or interference with the Access Road or the City’s interest in the Access Road Property.
The District will use reasonable care to avoid any damages to the Access Road and associated
appurtenances; however, the District will not be liable or responsible for any damages resulting
from any construction, cleaning, inspection, reconstruction, modification, operation, maintenance,
repair, or improvement of Drain 40 by the District, its officers, agents, representatives, employees,
consultants, or contractors. In the event any reconstruction, modification, or improvement of
Drain 40 requires any modifications to the Access Road or associated appurtenances, the City will
modify or relocate the Access Road at the City’s expense and, if necessary, the partics will amend
this Easement for purposes of redefining the “Access Road Property.”
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5. Improvements and Repairs to the Access Road Property. Any improvements or
repairs to the Access Road Property are subject to the following:

a. Prior to the City’s construction, reconstruction, or other improvements of
the Access Road, the City must provide plans and specifications to the District, and the
District must first give prior written consent to the design of any construction or
improvements; the District will not unreasonably withhold consent.

b. The City will operate and maintain the Access Road and related
appurtenances at the City’s sole cost.

c. The City will obtain the District’s written consent prior to commencing any
structural repairs, modifications, or improvements to the Access Road on or adjacent to the
Access Road Property that require excavation; the District will not unreasonably withhold

consent.

d. The City will design and construct any and all improvements and required
maintenance on the Access Road in a manner that ensures adequate drainage of the
Access Road Property, with a finished grade that drains the Access Road Property, and that
does not result in ponding in or on Drain 40.

e. With the exception of the Access Road and related appurtenances, the City
will not construct any improvements in, upon, under, over, or across any portion of the
Access Road Property; the City will not place any fixtures, equipment, or other personal
property on any portion of the Access Road Property; the City will not construct or install,
or allow construction or installation of, any utility facilities, lines, structures, or associated
appurtenances on, over, in, under, through, or across the Access Road Property; the City
will not encumber any portion of the Access Road Property; and the City will not otherwise
alter any portion of the Access Road Property without prior consent from the District;
the District will not unreasonably withhold consent.

f. The City will repair the Access Road Property and will repair or replace any
of the District’s structures, facilities, right of way, or any other property owned by
the District damaged as a result of the City’s construction, operation, inspection,
maintenance, alteration, repair, replacement, reconstruction, and removal of the
Access Road or otherwise damaged as a result of the City’s use, access, ingress, and egress
granted under this FEasement; the City will otherwise repair and return the
Access Road Property as nearly as practicable to its original condition following any
disturbance or damages, at the City’s sole cost.

g. The City will promptly ceasc any activity and remove any structure or
obstruction that interferes with Drain 40 or the District’s use of the Access Road Property,

at the City’s sole cost.
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6. Term. The rights granted under this Easement are permanent and will only

terminate if necessary to protect the integrity of Drain 40; as necessary to comply with any laws,
rules, regulations, requirements, or directives of any applicable federal or state agency with
regulatory jurisdiction over Drain 40; or in the event of any default by the City not remedied within
a reasonable time. In the event of any termination, the District will record an Affidavit of
Termination with the Cass County Recorder’s Office, and the City will remove any improvements
from Drain 40, at the City’s sole cost.

7. Liability. The City will be solely responsible for all claims, actions, administrative
proceedings, judgments, damages, penalties, fines, costs, liabilities, interests, or losses, including
costs, expenses, and attorneys’ fees, arising out of or as a result of the construction, inspection,
maintenance, operation, alteration, repair, replacement, reconstruction, removal, or use of
the Access Road by the City or the City’s officers, consultants, contractors, agents, representatives,
employees, or other invitees; any entry upon, use of, or access, ingress, and egress upon, over, or
across the Access Road Property by the City or the City’s officers, consultants, contractors, agents,
representatives, employees, or other invitees; or any act, error, or omission of the City or the City’s
officers, consultants, contractors, agents, representatives, employees, or other invitees, including
any failure to perform under this Easement.

8. Compliance with Laws. The City, at its own cost, is solely responsible for
promptly complying with all present and future laws, ordinances, rules, and regulations, and
obtaining all necessary licenses, permits, registrations, and/or approvals, from all applicable
federal, state, county, and municipal governments and any other applicable governmental entities
or political subdivisions, and their appropriate departments, commissions, boards, and officers,
regarding the Access Road or the City’s other permissible use, access, ingress, and egress rights
upon, over, or across any of the Access Road Property.

9. Forbearance. The failure or delay of either party to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of
the terms of this Easement, at any time, will not be construed as a continuing waiver of those terms
or any subsequent breach, and all terms will continue and remain in full force and effect as if no
forbearance or waiver had occurred.

10. Governing Law. This Easement will be construed and enforced in accordance
with North Dakota law.

11.  Interpretation. This Easement will be construed as if prepared by both parties.

12. Severability. If any court of competent jurisdiction finds any provision or part of
this Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this
Easement, and all remaining terms and provisions of this Easement will remain binding and
enforceable; the parties will reconvene negotiations to arrive, in good faith, at an agreement as to
matters remaining undetermined as a result of any finding by a court of competent jurisdiction that
any provision or part of this Easement is invalid, illegal, or unenforceable.
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13. Entire Agrecement. This Easement, together with any amendments, constitutes the
entire agreement between the parties regarding the matters described in this Easement, and this
Easement supersedes all other previous oral or written agreements between the parties.

14, Assignment. Neither party may transfer or assign this Easement, or any rights or
obligations under this Easement, without the express written consent of the other party.

15.  Binding Effect. The covenants, terms, conditions, provisions, and undertakings in
this Easement, or in any amendment, will be binding upon the parties’ heirs, successors, and

permitted assigns.

16. Modifications. Any modifications or amendments of this Easement must be in
writing and signed by the District and the City and must be recorded in the Cass County Recorder’s
Office.

17. Headings. Headings in this Easement are for convenience only and will not be
used to interpret or construe its provisions.

[Signatures appear on the following pages.]
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ATTEST:

arol Harbeke Lewis
Secretary-Treasurer

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF CASS )

On this 28 day of ecemNgec

Page 6

SOUTHEAST CASS WATER
RESOURCE DISTRICT

By:

Dan Jacobson,

, 2022, before me, a Notary Public in and for said

County and State, personally appeared Dan Jacobson and Carol Harbeke Lewis, to me known to
be the Chair and Secretary-Treasurer, respectively, of the Southeast Cass Water Resource District,
and who executed the foregoing instrument, and acknowledged to me that they executed the same
on behalf of the Southeast Cass Water Resource District.

e e et e e e e e

MELISSA HINKEMEYER
Notary Public
State of North Dakota
My Commission Expires July 3, 2024

T

.
T

i

(SEAL)

MO Hirwesger
Notary Public, Cass County, ND
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CITY OF FARGO
By:

Timothy J. Mahoney, M.D., Mayor

ATTEST:

Steven Sprague, City Auditor

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF CASS )

On this ___ day of 2022, before me, a Notary Public in and for said
County and State, personally appeared Timothy J. Mahoney, M.D., and Steven Sprague, to me
known to be the Mayor and City Auditor, respectively, of the City of Fargo, and who executed the
foregoing instrument, and acknowledged to me that they executed the same on behalf of the
City of Fargo.

Notary Public, Cass County, ND

(SEAL)

The legal descriptions contained in this document were drafted by:

Brent W. Wacha, LS-5068
Houston Engineering, Inc.
1401 - 21st Avenue North
Fargo, North Dakota 58102
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EXHIBIT A

Legal Description and Survey of the Access Road Property
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BEARINGS BASED ON
CITY OF FARGO GROUND COORDINATE
o i SYSTEM, DECEMBER 1992
ESEfIEtan:

A 20.00 foot wide strip of land in Lot 2, Block 1 of LAVERNE'S SECOND ADDITION to the City of Fargo in
the Northwest Quarter of Section 27, Township 140 North, Range 49 West of the Fifth Principal
Meridian, Cass County, North Dakota centered on the following described line:

Commencing at the northwest corner of said Lot 2; thence North 87°47'03" East, on the north line of

said Lot 2, a distance of 54.00 feet to the point of beginning; thence South 02°28'20" East, parallel with
the west line of said Lot 2, a distance of 167.40 feet and there terminating.

Sidelines of said strip shall be lengthened or shortened so as to terminate on the north line of said Lot 2

on the north and on a line perpendicular to the centerline of said strip passing through the point of
termination on the south.

Said strip contains 3,348 square feet, mare or less.

LEGEND
E=—=—= PERMANENT EASEMENT
------- LOT LINE
— — — — STREETR/W
p— PERMANENT EASEMENT
Fa o LOTS 2, BLOCK 1, LAVERNE'S SECOND ADDITION
FAR MORE CITY OF FARGO, CASS COUNTY, NORTH DAKOTA
ENGINEERING DEPT, DRAWN BY: BWW ] APPROVED BY: BWW | DATE: NOVEMBER 9,2022 | SHEET 1 OF 1

FILE NAME: TAEngineeringSurvey\Deseriplions\ 140492 7\BN-22-C1\BN-22.C1_URility_Esmis.dwg
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REPORT OF ACTION

PUBLIC WORKS PROJECTS EVALUATION COMMITTEE (2,)

N
Type: 2022 CIP Revisions

Location: Various Locations Date of Hearing: 1/3/2023
Routing Date

City Commission 1/9/2023

PWPEC File X

Project Files Tom Knakmuhs

The Committee reviewed the accompanying correspondence from Assistant City Engineer, Tom Knakmuhs,
regarding final revisions to the 2022 CIP.

There were a number of revisions made throughout the year to the 2022 CIP; projects were added, the size
and scope of some projects changed, and some projects that were initially planned were ultimately not bid in
2022. Some projects not bid were still being developed and are expected to be bid in 2023, and some projects
did not advance for various reasons.

The following projects should be removed from 2022 CIP:

TR-22-A1 (Traffic Signal Maintenance — Citywide) - Combined with SL-22-A1.

BN-22-H1 (New Development — Nelson Property) - Developer did not request infrastructure. Uncertain
if infrastructure will be requested in 2023.

AN-22-A1 (Alley Paving — 9 Ave N to 10 Av N between 2 St & 3 St) - Petitioned by more than 50% of
benefiting properties.

AN-22-B1 (Alley Paving — 3 Ave N to 4 Ave N between 7 St & 8 St) - Petitioned by more than 50% of
benefiting properties.

UR-22-A1 (Water Service Lowering and/or Replacement) - Project funded with Water Utility Funds and
due to other projects coming in over initial estimate it was decided to not advance this project.
MS-22-A0 (Public Information Coordinator Services) - Engineering Department did not require
additional assistance in 2022.

The following projects should be moved from 2022 CIP to 2023 CIP:

PR-22-B1 (Concrete Spot Repairs — Citywide) — Project still being developed.

DR-21-A1 (Drainage Repairs — 64™ Ave S Outfall) — Staff working to secure necessary easements.
RR-19-A1 (Railroad Quiet Zone — 7 Ave N & 16 St) — Engineering firm hired for the development of this
project. Plans nearly complete and have been submitted to BNSF for approval. Staff working to acquire
necessary easements/right of way for this project.

BN-22-E1 (New Development — Duda Property) — City is working on an annexation plat and the
developer is working to plat their land. Infrastructure request is anticipated in 2023.

SN-22-A1 (Sidewalks — 25" St S from 641 Ave to 73 Ave) — Project still being developed.

QR-22-A1 (North Broadway Bridge Demolition) — Project being led by Clay County and will be bid in
January 2023.

On a motion by Tim Mahoney, seconded by Steve Sprague, the Committee voted to recommend approval of
the CIP revisions.

RECOMMENDED MOTION

Concur with the recommendations of PWPEC and approve the 2022 CIP revisions.
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2022 CIP Revisions

Page 2
PROJECT FINANCING INFORMATION:
Recommended source of funding for project: Various
Yes No
Developer meets City policy for payment of delinquent specials N/A
Agreement for payment of specials required of developer N/A
Letter of Credit required (per policy approved 5-28-13) N/A
COMMITTEE Present Yes No Unanimous
v
Tim Mahoney, Mayor I T:’E I~
Nicole Crutchfield, Director of Planning I r -
Steve Dirksen, Fire Chief ]7 W r
Michael Redlinger, City Administrator M W Iy
Ben Dow, Director of Operations W ’7 I~
Steve Sprague, City Auditor 17 ]77 rw
Brenda Derrig, City Engineer 4 ¥ ™ Tom Knakmuhs
v 4 N

Terri Gayhart, Finance Director

ATTEST: {;'—CQQ’

Tom Knakmuhs, P.E.
Assistant City Engineer
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THE CITY OF

Fargo

FAR MORE S Memorandum

To: PWPEC
From: Tom Knakmubhs, Assistant City Engineer
Date: 12/20/2022

Re: 2022 Capital Improvement Plan Recap and Revisions

Below is a summary of the 2022 CIP as approved by City Commission on December 13, 2021.

Preliminary Estimated Costs Funding
Frolech Construction Misc. Costs C;r?teif\:;r?cy Total SUU;Z'I:Z Fmogaiales Assstaiif:]zae‘nts CItHEuDEs
Sources

Federal Aid Projects $11,591,851 $2,578,132 $1,854,696 | $16,024,679 | $5,508,620 S0 $7,955,207 $2,560,853
Utility Repl/Street Recon Projects $5,355,614 S0 $1,392,460 $6,748,073 S0 $0 $2,444,612 $4,303,461
Flood Control Projects $15,710,000 $3,716,000 $1,596,200 | $21,022,200 S0 | $21,022,200 S0 S0
Pavement Preservation Projects $9,835,000 S0 $2,557,100 | $12,392,100 ] S0 $5,015,749 $7,376,351
Storm Sewer Utility Projects $1,148,572 S0 $287,786 $1,436,357 $113,357 S0 S0 $1,323,000
Traffic and Streetlight Projects $2,675,000 S0 $695,500 $3,370,500 $220,500 S0 $1,575,000 $1,575,000
New Development Projects $21,145,713 $1,022,414 $5,437,594 | $27,605,721 | $1,036,351 $0 | $24,852,984 $1,716,385
Alley Paving Projects $200,000 S0 $52,000 $252,000 S0 $0 $252,000 S0
Sidewalk Projects $1,132,000 $0 $294,320 $1,426,320 S0 S0 $555,660 $870,660
Miscellaneous Projects $725,000 50 $172,900 $897,900 S0 S0 $0 $645,900

Total 2022 CIP = $69,518,749 $7,316,546 | $14,340,556 | $91,175,851 | $7,130,828 | $21,022,200 $42,651,213 | $20,371,610

There were a number of revisions made throughout the year to the 2022 CIP; Projects were
added, the size and scope of some projects changed, and some projects that were initially
planned were ultimately not bid in 2022. Some of the projects that were not bid are still being
developed and are expected to be bid in 2023, and some projects did not advance for various
reasons.

The following projects should be from the 2022 CIP for the reasons listed below:

TR-22-A1 (Traffic Signal Maintenance - Citywide):

This project was combined with SL-22-A1. This project should be removed from the
2022 CIP.

2254M StN Phone:  (701) 241-1545
Fargo, ND 58102 FAX:  (701)241-8101
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BN-22-H1 (New Development — Nelson Property):

This project was included in the 2022 CIP with the anticipation that the developer
would be requesting infrastructure in 2022. The developer did not request
infrastructure and it is uncertain whether or not infrastructure will be requested in
2023. This project should be removed from the 2022 CIP.

AN-22-A1 (Alley Paving —9 Ave N to 10 Ave N between 2 St N and 3 St N):

This project was petitioned by more than 50% of the benefiting properties. The
Engineering Department designed and bid the project. The Engineer’s Estimate was
$73,095 and the low bid was $77,890. Unfortunately the project received protests
from more than 50% of the benefiting properties and bids were rejected. This project
should be removed from the 2022 CIP.

AN-22-B1 (Alley Paving — 3 Ave N to 4 Ave N between 7 St N and 8 St N).

This project was petitioned by more than 50% of the benefiting properties. This alley
is adjacent to a redevelopment project and adjacent to a reconstruction project that
was completed in 2022. Because of those adjacent projects, the Engineering
Department thought it would be best to wait until 2023 to advance this project. This
project should be removed from the 2022 CIP and was already included in the 2023
CIP.

UR-22-A1 (Water Service Lowering and/or lead replacement):

This project is funded with Water Utility Funds and due to other projects coming in
over initial estimate it was decided to not advance this project. This project should be
removed from the 2022 CIP.

MS-22-A0 (Public Information Coordinator Services):

This project was included in the 2022 CIP in the event the city needed additional
assistance communicating with the public during any of our projects. The Engineering
Department did not require additional assistance in 2022. This project should be
removed from the 2022 CIP.

® Page 2
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The following projects should be moved from the 2022 CIP to the 2023 CIP for the reasons
listed below:

PR-22-B1 (Concrete Spot Repairs City Wide):

This project is still being developed and should be moved from the 2022 CIP to the
2023 CIP.

DR-21-A1 {Drainage Repairs — 64 Ave S outfall):

Staff is working to secure the necessary easements for this project. This project should
be moved from the 2022 CIP to the 2023 CIP.

RR-19-A1 (Railroad Quiet Zone — 71" Ave N and 16" St N):

The Engineering Department hired an engineering firm for the development of this
project. The plans are nearly complete and have been submitted to BNSF for approval.
The Engineering Department is also working to acquire the necessary
easements/right-of-way for this project. This project should be moved from the 2022
CIP to the 2023 CIP.

BN-22-E1 {New Development — Duda Property):

This project was included in the 2022 CIP with the anticipation that the developer
would be requesting infrastructure in 2022. The city is working on an annexation plat
and the developer is working to plat their land. We anticipate an infrastructure
request in 2023. This project should be moved from the 2022 CIP to the 2023 CIP.

SN-22-A1 (Sidewalks: 25t St S from 64" Ave S to 73™ Ave S):

This project is still being developed and should be moved from the 2022 CIP to the
2023 CIP.

QR-22-A1 (North Broadway Bridge Demolition):

This project is being led by Clay County and will be bid in January 2023. This project
should be moved from the 2022 CIP to the 2023 CIP.

® Page 3
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Below is a summary of the 2022 CIP taking into account changes in project scope, added
projects, and removal of projects as previously mentioned in this memo:

Actual Costs at Time of Project Award Funding
B Construction Misc. Costs c;:g;gag:w ?Uu‘:;l:‘; Floogaiales ASSSEEZ?'E:?INS ity s
Sources

Federal Aid Projects $19,964,186 $2,578,132 $3,194,270 $25,736,588 $7,938,393 S0 $7,955,207 $9,842,988
Utility Repl/Street Recon Projects $5,426,646 S0 $1,410,928 $6,837,574 S0 S0 $2,444,612 $4,392,962
Flood Control Projects $15,223,969 $3,780,170 $1,5,45,118 $20,549,258 S0 | $20,476,413 $0 $72,845
Pavement Preservation Projects $10,949,268 S0 $2,846,810 $13,796,077 S0 S0 $5,487,114 $8,308,963
Storm Sewer Utility Projects $850,599 30 $206,496 51,057,095 $73,301 o] S0 $983,794
Traffic and Streetlight Projects $1,899,118 S0 $493,771 $2,392,889 $431,873 S0 $351,312 $1,609,704
New Development Projects $45,482,941 $1,022,414 | $11,728,368 $58,233,723 $2,758,314 S0 | $51,857,541 $3,617,868
Alley Paving Projects S0 S0 o] S0 S0 S0 S0 30
Sidewalk Projects $1,745,960 o) $440,675 $2,186,635 $385,000 S0 $1,147,944 $870,660
Miscellaneous Projects $157,900 S0 $41,054 $198,954 30 S0 $0 $198,954

Total 2022 CIP = | $101,700,587 $7,380,716 | $21,907,489 | $130,988,792 | $11,628,256 | $20,476,413 | $69,243,730 $29,640,393

A more comprehensive summary can be found in the attachments to this memo, but | think it
is worth highlighting a couple of differences between the initially approved CIP and the end-
of-year CIP.
e As we discussed previously this year, the project cost for 32" Ave S from 33™
StSto 22 St S (the only project listed under the category “Federal Aid Projects”)
ended up being significantly higher than initially anticipated. This was due to
the complexity of the project and construction inflation/material shortages.
o The total project cost increased from $16M to $25.7M
= City funds increased from $2.6M to $9.8M
»  Special assessments did not increase
e The “New Development Projects” category was significantly larger than
initially anticipated.
o Total costs were initially anticipated to be approximately $21.1M
o Actual total costs ended up being approximately $58.2M
e The total 2022 CIP increased from approximately $91.2M to $131M.
o Thisincrease will generate $3.7M more in engineering and admin fees
than what was initially anticipated. This increase in revenue goes to the
general fund.

® Page 4
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Recommended Motion:

Approve the removal of TR-22-A1 (combined with SL-22-A1), BN-22-H1, AN-22-A1, AN-22-B1,
UR-22-A1, and MS-22-A0 from the 2022 CIP and approve moving PR-22-B1, DR-21-A1, RR-19-
A1, BN-22-E1, SN-22-A1, and QR-22-A1l to the 2023 CIP.

Attachments:

2022 CIP as approved by Commission on 12/13/2021

2022 CIP to date with removal of projects listed above

2023 CIP as approved by Commission on 12/12/2022

2023 CIP as approved by Commission on 12/12/2022 with the addition of PR-22-B1,
DR-21-A1, RR-19-A1, BN-22-E1, SN-22-A1, and QR-22-Al

® Page 5
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THE CITY OF
225 4th Street North

Fargo, ND 58102
PHone: 701.298.6966

FAR MO RE Email: Facilities@FargoND.gov
www.FargoND.gov

Memorandum

To: Board of City Commissioners
Frome  Bekki Majerus, Director of Facilities Management

Date: January 9, 2023

Re: Master Service Agreements for Electrical Services (RFP23014)

Historically, City of Fargo divisions have operated independently when sending out Requests for
Proposals and entering into agreements for facilities services. This results in having multiple RFPs
and Agreements or Contracts with the same contractor that are very similar in nature, but limited

in scope by building or division.

In an effort to create efficiencies in purchasing, Facilities Management worked with the Finance
Department to map out a process to pre-qualify vendors for common facilities services used
across the entire City of Fargo organization. The process includes publishing a public Request
for Qualifications, review by a selection committee to determine qualification against the published
criteria, and entering into a Master Service Agreement with the approved vendor(s) which will
allow all Divisions to utilize the vendor(s). This process is in line with the Purchasing Policy. The
Master Service Agreement has been reviewed by the City Attorney.

Facilities Management published a Request for Qualifications (RFQ) on November 9, 2022. This
RFQ was specifically for Electrical Services. Submissions were opened and reviewed on
November 21, 2022. Three Electrical Contractors were pre-qualified through this process. Those
contractors are:

e JDP Electric
e Parsons Electric
e Sun Electric Inc

The Agreements do not guarantee any work with the City of Fargo, nor does this process exclude
other electrical contractors from future work with the City of Fargo.

Facilities Management is requesting the Commission’'s approval of the Master Service
Agreements with the three vendors. The Agreements are attached for your review.

Recommended Action: Approve Master Services Agreements with JDP Electric, Parsons
Electric and Sun Electric Inc.
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Master Services Agreement
Between
City of Fargo
and JDP Electric

This Master Services Agreement (the “Agreement,” which includes all attached
schedules), effective January 1, 2023 (“Effective Date”), is entered into by and
between JDP Electric (the “Vendor”), having a principal place of business at 803 28th Street
South, Fargo, North Dakota 58103, and City of Fargo (the “City”), a North Dakota municipal
corporation, having a principal place of business at 225 4t Street North, Fargo, North Dakota
58102 (each a “Party” and collectively, the “Parties”).

1. TERM

The term of this Agreement will be (3) three years from the Effective Date, with (2) optional one-
year extensions.

2, STATEMENT OF WORK

A Summary of all services the Vendor is able to provide under this Agreement is described in the
Statement of Work form (“Statement of Work”) attached hereto as Attachment A. Vendor hereby
agrees to complete work pursuant to a work request, awarded bid, and/or awarded proposal.
Neither this Agreement or the Statement of Work is a commitment by the City to issue the vendor
any work requests, bids or proposals. The work request, Request for Bid (RFB) or Request for
Proposal (RFP) shall describe the specific scope of services for a particular project. Any services
provided by the Vendor under this agreement are referred to as “Services.”

3. MATERIALS

Vendor shall furnish all materials, supplies, tools, equipment, and transportation required to
provide services or deliverables required under Statements of Work. Vendor shall provide all
available material safety data sheets for City approval prior to use of materials.

4, LIEN WAIVER

Vendor shall submit its lien waivers and obtain and submit lien waivers from all subcontractors
and material suppliers with invoices Vendor submits to City. City’s obligation to pay invoices will
be contingent upon receipt of applicable lien waivers.

5. COMPENSATION

The Parties shall negotiate rates annually. Negotiated Rate Sheet (“Rate Sheet”) for the current
Agreement year is attached as Attachment B. If a new rate sheet is not negotiated by December
31 fo the current Agreement year, the Rate Sheet shall carry forward for the next year. Vendor
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shall not charge and the City will not pay for any services performed without a work request,
awarded bid or awarded proposal. Except as otherwise provided, undisputed invoices shall be
payable within 30 calendar days after the receipt of the invoice. Invoices shall be e-mailed to
FinanceAPAR@FargoND.gov.

6. OWNERSHIP OF DOCUMENTS

Vendor’s work product reimbursed by the City, including all data, documents, results, ideas,
developments and inventions that Vendor conceives or uses during the course of its performance
under this Agreement shall be the City’s property, unless otherwise agreed.

7. INDEPENDENT CONTRACTOR

The relationship between the Parties shall, within the context of this Agreement, be that of an
independent contractor and nothing in this Agreement should be construed to create a
partnership, joint venture, or employer-employee relationship. The Vendor shall, at all times
during the term of this Agreement, perform the duties and responsibilities herein. Neither Party
is an agent of the other Party and is not authorized to make any representation contract, or
contract commitment on behalf of the other Party.

8. NO CONFLICTS OF INTEREST

Vendor must disclose any actual, apparent, or potential Conflict of Interest to the City prior to
execution of this Agreement if a conflict of interest arises or appear to arise during the term of
this Agreement, contractor agrees to abide by any reasonable mitigation plan developed with or
by the City. “Conflict of Interest” means any activity, interest, or relationship of Vendor or any of
its officers, directors, affiliates, or principals that may compromise that person’s ability to render
impartial assistance or advice to the City or that may give rise to legal or reputational concerns
or any competitive advantage unfair to the City.

9. CONFIDENTIALITY

The Vendor agrees to not, directly or indirectly, disclose, make known, divulge, publish, or
communicate any confidential information to any person, firm, or corporation without consent
unless that disclosure is authorized under North Dakota law.

10. INSURANCE
a. Vendor will obtain and maintain the following insurance coverage, naming the City of
Fargo as an additional insured, via commercial insurance:
i. Commercial General Liability covering bodily injury and tangible property
damage liability with a limit of not less than U.S. $5,000,000 each occurrence.
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ii. Workers’” Compensation (or maintenance of a legally permitted and
government-approved program of self-insurance) covering Vendor Personnel pursuant to
applicable state workers’ compensation laws for work-related injuries suffered by
Vendor's Personnel, if Vendor employs Personnel;

iii. Employer’s Liability with limits of not less than U.S. $1,000,000 per accident;

iv. Automobile Liability with $2,000,000 combined single limit per occurrence, for
bodily injury and property damage combined covering owned, if Vendor owns any
vehicles, non-owned, and hired vehicles, if Vendor brings vehicles on the City’s premises
or uses vehicles in the performance of services.

v. Limits for Commercial General Liability and Automobile Liability may be
provided through a combination of primary and umbrella coverage; and
b. Vendor shall provide the City with evidence of the foregoing coverage before providing

any services.
c. Vendor shall notify the City 30 days prior to cancellation or reduction in limits of any
insurance required hereunder.

11. INDEMNIFICATION

Consultant agrees to indemnify and hold harmless the City, its officers, employees, insurers, and
self-insurance pool, from and against all liability, claims, and demands, on account of injury, loss,
or damage, including without limitation claims arising from bodily injury, personal injury,
sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with this Agreement, if such injury, loss, or
damage is caused in whole or in part by, or is claimed to be caused in whole or in part by, the act,
omission, error, consultant error, mistake, negligence, or other fault of the Vendor, any
subcontractor of the Vendor, or any officer, employee, representative, or agent of the Consultant
or of any subcontractor of the Consultant, or which arises out of any workmen's compensation
claim of any employee of the Consultant or of any employee of any subcontractor of the
Consultant. The Consultant agrees to investigate, handle, respond to, and to provide defense for
and defend against, any such liability, claims or demands at the sole expense of the Consultant,
or at the option of the City, agrees to pay the City or reimburse the City for the defense costs
incurred by the City in connection with, any such liability, claims, or demands.

12. FORCE MAJEURE
Neither Party shall be liable for damages or deemed in default of this Agreement and any
Statement of Work hereunder to the extent that any delay or failure in the performance of its
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obligations (other than the payment of money) results, without its fault or negligence, from any
cause beyond its reasonable control, such as acts of God, acts of civil or military authority,
embargoes, epidemics, war, riots, insurrections, fires, explosions, earthquakes, floods, adverse
weather conditions, union activity, strikes or lock-outs, and changes in laws, statutes, regulations,
or ordinances.

13. DISPUTE RESOLUTION

Vendor and the City will exercise good faith efforts to resolve disputes through a mutually
acceptable Alternative Dispute Resolution process. Nothing prevents the Parties from pursuing
litigation in the appropriate State or Federal court, located in Cass County, North Dakota

14, GOVERNING LAW
This Agreement shall be governed by and construed in accordance with the laws of the state of
North Dakota.

15. ENTIRE AGREEMENT

The terms and conditions set forth herein and any Exhibit referenced herein constitute the entire
understanding of the parties relating to the provision of services by Vendor to City and shall be
incorporated in all Statements of Work unless otherwise so stated therein. This Agreement may
be amended only by a written instrument signed by both parties.

16. ASSIGNMENT
This Agreement may not be assigned by Vendor or City without the prior written consent of the
other party.

17.  TERMINATION

This Agreement may be terminated by either party upon seven days written notice should the
other party fail to perform in accordance with the terms hereof, provided such failure is not cured
within such seven day period. City may terminate this Agreement for convenience at any time, in
which event Vendor shall be compensated in accordance with the terms hereof for Services
performed and reimbursable expenses incurred prior to its receipt of written notice of
termination from City.

18.  SEVERABILITY
Should a court of law determine that any clause or section of this Agreement is invalid, all other
clauses or sections shall remain in effect.



Page 61

IN WITNESS WHEREOQF, City and IDP Electric have caused this Agreement to be duly
executed as of the date first above written.

CITY OF FARGO

BY

Dr. Timothy J. Mahoney, Mayor

DATE:

ATTEST:

BY

Steven Sprague, City Auditor

1bp ELECTRI; 2 <

bﬁ\lkb Zers | \IP/

DATE:

-2-23
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Attachment A

Statement of Work

This Statement of Work is a summary of all services the Vendor is able to provide under the
Master Services Agreement. This Statement of Work is not a commitment by the City to issue
the vendor any work requests, bids or proposals.

Vendor agrees to provide any of the following Services as requested in work requests, awarded
bids or awarded requests for proposals from the City.

Maintenance

Generator Installation

24/7 Emergency Service
Lighting Installation & Repair
Emergency Lighting

Conduit Systems

DC Power Plants

Electrical System Audits
Environmental Controls

High Voltage Systems

Low Voltage Systems
Lightning Protection
Preventive Maintenance
Redundant/Backup Power Systems
Shutdowns & Retrofits
Unique Power Requirements
Transformers

In Plant Distribution
Upgrades
Breakers/Panels/Switches
Telephone/Cahle/Data Wiring
Fiber Optic Solutions
Design/Build

New Lighting Design & Installation
Custom Electrical Services
Electrical Installations
Electrical Troubleshooting
Emergency Power Systems

® ¢ ®© © ¢ 9 @ ¢ © ®© © © @& © & © © © © e



Rate Sheet

Attachment B

The Rates below are valid beginning January 9, 2023. Rates may be renegotiated at the
request of either party annually. If new Rates are not negotiated by December 31 of the year,
the Rates shall carry forward for the next year of the Agreement.

Rates for projects outside of the scope of this agreement will be negotiated separately.

Rates:

Service Work - Typical Service work is 8 hours or less $100/HR*
Project Work Journeyman Electrician S85/HR*
Apprentice Electrician $65/HR*
Project Manager $100/HR*
Material Markup on Material Invoices 15%

Equipment Rates:

DESCRIPTION DAY WEEK MONTH

19' Scissor Lift $150.00 $300.00 $600.00

26' Scissor Lift $175.00 $350.00 $700.00

20' Runabout Lift $150.00 $300.00 $600.00

32' Scissor Lift $200.00 $400.00 $800.00

All Terrain Scissor Lift $300.00 $600.00 $1,500.00

Mini Excavator $350.00 $900.00

Trencher $300.00 $750.00

Walk Behind Trencher $150.00 $300.00

Skid Steer w/ Attachments $350.00 $900.00

All Terrain Fork Lift $350.00 $900.00

Bucket Truck - $450.00 $1,500.00 $75/HR
Towable Lift $450.00 $1,500.00 $75/HR
Powered Light Plant $100.00 $200.00 $500.00
Thermal Camera/Data Logger $100.00 $250.00

Locator

$25.00
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Master Services Agreement
Between
City of Fargo
and Parsons Electric

This Master Services Agreement (the “Agreement,” which includes all attached
schedules), effective January 9, 2023 (“Effective Date”), is entered into by
and between Parsons Electric (the “Vendor”), having a principal place of business
at 3451 University Drive South, Fargo, North Dakota 58104, and City of Fargo (the
“City”), a North Dakota municipal corporation, having a principal place of business at
225 4™ Street North, Fargo, North Dakota 58102 (each a “Party” and collectively, the
“Parties”).

1. TERM

The term of this Agreement will be (3) three years from the Effective Date, with (2) optional one-
year extensions.

2. STATEMENT OF WORK

A Summary of all services the Vendor is able to provide under this Agreement is described in the
Statement of Work form (“Statement of Work”) attached hereto as Attachment A. Vendor hereby
agrees to complete work pursuant to a work request, awarded bid, and/or awarded proposal.
Neither this Agreement or the Statement of Work is a commitment by the City to issue the vendor
any work requests, bids or proposals. The work request, Request for Bid (RFB) or Request for
Proposal (RFP) shall describe the specific scope of services for a particular project. Any services
provided by the Vendor under this agreement are referred to as “Services.”

3. MATERIALS

Vendor shall furnish all materials, supplies, tools, equipment, and transportation required to
provide services or deliverables required under Statements of Work. Vendor shall provide all
available material safety data sheets for City approval prior to use of materials.

4, LIEN WAIVER

Vendor shall submit its lien waivers and obtain and submit lien waivers from all subcontractors
and material suppliers with invoices Vendor submits to City. City’s obligation to pay invoices will
be contingent upon receipt of applicable lien waivers.

5. COMPENSATION

The Parties shall negotiate rates annually. Negotiated Rate Sheet (“Rate Sheet”) for the current
Agreement year is attached as Attachment B. If a new rate sheet is not negotiated by December
31 fo the current Agreement year, the Rate Sheet shall carry forward for the next year. Vendor
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shall not charge and the City will not pay for any services performed without a work request,
awarded bid or awarded proposal. Except as otherwise provided, undisputed invoices shall be
payable within 30 calendar days after the receipt of the invoice. Invoices shall be e-mailed to
FinanceAPAR@FargoND.gov.

6. OWNERSHIP OF DOCUMENTS

Vendor’'s work product reimbursed by the City, including all data, documents, results, ideas,
developments and inventions that Vendor conceives or uses during the course of its performance
under this Agreement shall be the City’s property, unless otherwise agreed.

7. INDEPENDENT CONTRACTOR

The relationship between the Parties shall, within the context of this Agreement, be that of an
independent contractor and nothing in this Agreement should be construed to create a
partnership, joint venture, or employer-employee relationship. The Vendor shall, at all times
during the term of this Agreement, perform the duties and responsibilities herein. Neither Party
is an agent of the other Party and is not authorized to make any representation contract, or
contract commitment on behalf of the other Party.

8. NO CONFLICTS OF INTEREST

Vendor must disclose any actual, apparent, or potential Conflict of Interest to the City prior to
execution of this Agreement if a conflict of interest arises or appear to arise during the term of
this Agreement, contractor agrees to abide by any reasonable mitigation plan developed with or
by the City. “Conflict of Interest” means any activity, interest, or relationship of Vendor or any of
its officers, directors, affiliates, or principals that may compromise that person’s ability to render
impartial assistance or advice to the City or that may give rise to legal or reputational concerns
or any competitive advantage unfair to the City.

9. CONFIDENTIALITY

The Vendor agrees to not, directly or indirectly, disclose, make known, divulge, publish, or
communicate any confidential information to any person, firm, or corporation without consent
unless that disclosure is authorized under North Dakota law.

10. INSURANCE
a. Vendor will obtain and maintain the following insurance coverage, naming the City of
Fargo as an additional insured, via commercial insurance:
i. Commercial General Liability covering bodily injury and tangible property
damage liability with a limit of not less than U.S. $5,000,000 each occurrence.
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ii. Workers’ Compensation (or maintenance of a legally permitted and
government-approved program of self-insurance) covering Vendor Personnel pursuant to
applicable state workers’ compensation laws for work-related injuries suffered by
Vendor’s Personnel, if Vendor employs Personnel;

iii. Employer’s Liability with limits of not less than U.S. $1,000,000 per accident;

iv. Automobile Liability with $2,000,000 combined single limit per occurrence, for
bodily injury and property damage combined covering owned, if Vendor owns any
vehicles, non-owned, and hired vehicles, if Vendor brings vehicles on the City’s premises
or uses vehicles in the performance of services.

v. Limits for Commercial General Liability and Automobile Liability may be
provided through a combination of primary and umbrella coverage; and
b. Vendor shall provide the City with evidence of the foregoing coverage before providing

any services.
¢. Vendor shall notify the City 30 days prior to cancellation or reduction in limits of any

insurance required hereunder.

11. INDEMNIFICATION

Consultant agrees to indemnify and hold harmless the City, its officers, employees, insurers, and
self-insurance pool, from and against all liability, claims, and demands, on account of injury, loss,
or damage, including without limitation claims arising from bodily injury, personal injury,
sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with this Agreement, if such injury, loss, or
damage is caused in whole or in part by, or is claimed to be caused in whole or in part by, the act,
omission, error, consultant error, mistake, negligence, or other fault of the Vendor, any
subcontractor of the Vendor, or any officer, employee, representative, or agent of the Consultant
or of any subcontractor of the Consultant, or which arises out of any workmen's compensation
claim of any employee of the Consultant or of any employee of any subcontractor of the
Consultant. The Consultant agrees to investigate, handle, respond to, and to provide defense for
and defend against, any such liability, claims or demands at the sole expense of the Consultant,
or at the option of the City, agrees to pay the City or reimburse the City for the defense costs
incurred by the City in connection with, any such liability, claims, or demands.

12. FORCE MAJEURE
Neither Party shall be liable for damages or deemed in default of this Agreement and any
Statement of Work hereunder to the extent that any delay or failure in the performance of its
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obligations (other than the payment of money) results, without its fault or negligence, from any
cause beyond its reasonable control, such as acts of God, acts of civil or military authority,
embargoes, epidemics, war, riots, insurrections, fires, explosions, earthquakes, floods, adverse
weather conditions, union activity, strikes or lock-outs, and changes in laws, statutes, regulations,
or ordinances.

13. DISPUTE RESOLUTION

Vendor and the City will exercise good faith efforts to resolve disputes through a mutually
acceptable Alternative Dispute Resolution process. Nothing prevents the Parties from pursuing
litigation in the appropriate State or Federal court, located in Cass County, North Dakota

14. GOVERNING LAW
This Agreement shall be governed by and construed in accordance with the laws of the state of
North Dakota.

15. ENTIRE AGREEMENT

The terms and conditions set forth herein and any Exhibit referenced herein constitute the entire
understanding of the parties relating to the provision of services by Vendor to City and shall be
incorporated in all Statements of Work unless otherwise so stated therein. This Agreement may
be amended only by a written instrument signed by both parties.

16. ASSIGNMENT
This Agreement may not be assigned by Vendor or City without the prior written consent of the
other party.

17. TERMINATION

This Agreement may be terminated by either party upon seven days written notice should the
other party fail to perform in accordance with the terms hereof, provided such failure is not cured
within such seven day period. City may terminate this Agreement for convenience at any time, in
which event Vendor shall be compensated in accordance with the terms hereof for Services
performed and reimbursable expenses incurred prior to its receipt of written notice of
termination from City.

18. SEVERABILITY
Should a court of law determine that any clause or section of this Agreement is invalid, all other
clauses or sections shall remain in effect.
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IN WITNESS WHEREOF, City and Parsons Electric have caused this Agreement to be duly

executed as of the date first above written.

CITY OF FARGO

BY

Dr. Timothy J. Mahoney, Mayor

DATE:

PARSONS ELECTRIC

7

BY ,4,:,.'/'(1_7;44._-‘. o

—

Rob Gephart - Division Director

ATTEST:

BY

Steven Sprague, City Auditor

DATE: 01/03/2023
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Attachment A

Statement of Work

This Statement of Work is a summary of all services the Vendor is able to provide under the
Master Services Agreement. This Statement of Work is not a commitment by the City to issue
the vendor any work requests, bids or proposals.

Vendor agrees to provide any of the following Services as requested in work requests, awarded
bids or awarded requests for proposals from the City.

24/7 On Call Assistance
Emergency Repair Work
Break/Fix Service

Electrical Panel & Switchboard Outages
Temporary Power/Generators
Troubleshooting & Repairs
Electrical Retrofits & Additions
New Build & Tenant Improvement
Category 5 Cabling & Fiber Optics
Lighting Installation & Repairs
Electrial Circuit & Outlets
Electrical Panels & Switchboards
Start-Up Services

Power Upgrades

Acceptance Testing

Thermal Imaging/Infrared

Power Quality Analysis

Power Studies
Inspection/Cleaning of Electrical
Equipment

e Energy Management Analysis

® Arc Flash Assessments

e System Functionality

e & @ @ e o o © ©°o ©° o
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Attachment B

Rate Sheet

The Rates below are valid beginning January 9, 2023. Rates may be renegotiated at the
request of either party annually. If new Rates are not negotiated by December 31 of the year,
the Rates shall carry forward for the next year of the Agreement.

Rates for projects outside of the scope of this agreement will be negotiated separately.

Rates:
Regular Overtime Holiday/Sunday
Hourly Hourly Hourly
Service Electrician $80.00 $120.00 $160.00
Apprentice Electrician $60.00 $90.00 $120.00
Bucket Truck $60.00 N/A N/A

Materials to be billed at cost plus 25%
Subcontracts to be billed at cost plus 10%
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Master Services Agreement
Between
City of Fargo
and Sun Electric Inc.

This Master Services Agreement (the “Agreement,” which includes all attached
schedules), effective January 9, 2023 (“Effective Date”), is entered into by and between
Sun Electric Inc (the “Vendor”), having a principal place of business at 411 39th Street North,
Fargo, North Dakota 58102, and City of Fargo (the “City”), a North Dakota municipal
corporation, having a principal place of business at 225 4% Street North, Fargo, North Dakota
58102 (each a “Party” and collectively, the “Parties”).

1. TERM

The term of this Agreement will be (3) three years from the Effective Date, with (2) optional one-
year extensions.

2. STATEMENT OF WORK

A Summary of all services the Vendor is able to provide under this Agreement is described in the
Statement of Work form (“Statement of Work”) attached hereto as Attachment A. Vendor hereby
agrees to complete work pursuant to a work request, awarded bid, and/or awarded proposal.
Neither this Agreement or the Statement of Work is a commitment by the City to issue the vendor
any work requests, bids or proposals. The work request, Request for Bid (RFB) or Request for
Proposal (RFP) shall describe the specific scope of services for a particular project. Any services
provided by the Vendor under this agreement are referred to as “Services.”

3. MATERIALS

Vendor shall furnish all materials, supplies, tools, equipment, and transportation required to
provide services or deliverables required under Statements of Work. Vendor shall provide all
available material safety data sheets for City approval prior to use of materials.

4. LIEN WAIVER

Vendor shall submit its lien waivers and obtain and submit lien waivers from all subcontractors
and material suppliers with invoices Vendor submits to City. City’s obligation to pay invoices will
be contingent upon receipt of applicable lien waivers.

5. COMPENSATION

The Parties shall negotiate rates annually. Negotiated Rate Sheet (“Rate Sheet”) for the current
Agreement year is attached as Attachment B. If a new rate sheet is not negotiated by December
31 fo the current Agreement year, the Rate Sheet shall carry forward for the next year. Vendor
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shall not charge and the City will not pay for any services performed without a work request,
awarded bid or awarded proposal. Except as otherwise provided, undisputed invoices shall be
payable within 30 calendar days after the receipt of the invoice. Invoices shall be e-mailed to
FinanceAPAR@FargoND.gov.

6. OWNERSHIP OF DOCUMENTS

Vendor’s work product reimbursed by the City, including all data, documents, results, ideas,
developments and inventions that Vendor conceives or uses during the course of its performance
under this Agreement shall be the City’s property, unless otherwise agreed.

7. INDEPENDENT CONTRACTOR

The relationship between the Parties shall, within the context of this Agreement, be that of an
independent contractor and nothing in this Agreement should be construed to create a
partnership, joint venture, or employer-employee relationship. The Vendor shall, at all times
during the term of this Agreement, perform the duties and responsibilities herein. Neither Party
is an agent of the other Party and is not authorized to make any representation contract, or
contract commitment on behalf of the other Party.

8. NO CONFLICTS OF INTEREST

Vendor must disclose any actual, apparent, or potential Conflict of Interest to the City prior to
execution of this Agreement if a conflict of interest arises or appear to arise during the term of
this Agreement, contractor agrees to abide by any reasonable mitigation plan developed with or
by the City. “Conflict of Interest” means any activity, interest, or relationship of Vendor or any of
its officers, directors, affiliates, or principals that may compromise that person’s ability to render
impartial assistance or advice to the City or that may give rise to legal or reputational concerns
or any competitive advantage unfair to the City.

9. CONFIDENTIALITY

The Vendor agrees to not, directly or indirectly, disclose, make known, divulge, publish, or
communicate any confidential information to any person, firm, or corporation without consent
unless that disclosure is authorized under North Dakota law.

10. INSURANCE
a. Vendor will obtain and maintain the following insurance coverage, naming the City of
Fargo as an additional insured, via commercial insurance:
i. Commercial General Liability covering bodily injury and tangible property
damage liability with a limit of not less than U.S. $5,000,000 each occurrence.
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ii. Workers’ Compensation (or maintenance of a legally permitted and
government-approved program of self-insurance) covering Vendor Personnel pursuant to
applicable state workers’ compensation laws for work-related injuries suffered by
Vendor’s Personnel, if Vendor employs Personnel;

iii. Employer’s Liability with limits of not less than U.S. $1,000,000 per accident;

iv. Automobile Liability with $2,000,000 combined single limit per occurrence, for
bodily injury and property damage combined covering owned, if Vendor owns any
vehicles, non-owned, and hired vehicles, if Vendor brings vehicles on the City’s premises
or uses vehicles in the performance of services.

v. Limits for Commercial General Liability and Automobile Liability may be
provided through a combination of primary and umbrella coverage; and
b. Vendor shall provide the City with evidence of the foregoing coverage before providing

any services.
c. Vendor shall notify the City 30 days prior to cancellation or reduction in limits of any

insurance required hereunder.

11. INDEMNIFICATION

Consultant agrees to indemnify and hold harmless the City, its officers, employees, insurers, and
self-insurance pool, from and against all liability, claims, and demands, on account of injury, loss,
or damage, including without limitation claims arising from bodily injury, personal injury,
sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with this Agreement, if such injury, loss, or
damage is caused in whole or in part by, or is claimed to be caused in whole or in part by, the act,
omission, error, consultant error, mistake, negligence, or other fault of the Vendor, any
subcontractor of the Vendor, or any officer, employee, representative, or agent of the Consultant
or of any subcontractor of the Consultant, or which arises out of any workmen's compensation
claim of any employee of the Consultant or of any employee of any subcontractor of the
Consultant. The Consultant agrees to investigate, handle, respond to, and to provide defense for
and defend against, any such liability, claims or demands at the sole expense of the Consultant,
or at the option of the City, agrees to pay the City or reimburse the City for the defense costs
incurred by the City in connection with, any such liability, claims, or demands.

12. FORCE MAJEURE
Neither Party shall be liable for damages or deemed in default of this Agreement and any
Statement of Work hereunder to the extent that any delay or failure in the performance of its
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obligations (other than the payment of money) results, without its fault or negligence, from any
cause beyond its reasonable control, such as acts of God, acts of civil or military authority,
embargoes, epidemics, war, riots, insurrections, fires, explosions, earthquakes, floods, adverse
weather conditions, union activity, strikes or lock-outs, and changes in laws, statutes, regulations,

or ordinances.
13. DISPUTE RESOLUTION

Vendor and the City will exercise good faith efforts to resolve disputes through a mutually
acceptable Alternative Dispute Resolution process. Nothing prevents the Parties from pursuing
litigation in the appropriate State or Federal court, located in Cass County, North Dakota

14. GOVERNING LAW
This Agreement shall be governed by and construed in accordance with the laws of the state of
North Dakota.

15. ENTIRE AGREEMENT

The terms and conditions set forth herein and any Exhibit referenced herein constitute the entire
understanding of the parties relating to the provision of services by Vendor to City and shall be
incorporated in all Statements of Work unless otherwise so stated therein. This Agreement may
be amended only by a written instrument signed by both parties.

16. ASSIGNMENT
This Agreement may not be assigned by Vendor or City without the prior written consent of the
other party.

17. TERMINATION

This Agreement may be terminated by either party upon seven days written notice should the
other party fail to perform in accordance with the terms hereof, provided such failure is not cured
within such seven day period. City may terminate this Agreement for convenience at any time, in
which event Vendor shall be compensated in accordance with the terms hereof for Services
performed and reimbursable expenses incurred prior to its receipt of written notice of
termination from City.

18. SEVERABILITY
Should a court of law determine that any clause or section of this Agreement is invalid, all other
clauses or sections shall remain in effect.
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IN WITNESS WHEREOF, City and Sun Electric, Inc have caused this Agreement to be duly
executed as of the date first above written.

CITY OF FARGO SUN ELECTRIC, INC

BY BY imw
Dr. Timothy J. Mahoney, Mayor IN<3 OrtS‘-d(ﬂnJ
DATE: DATE: | \ 32 [N
ATTEST:

BY

Steven Sprague, City Auditor
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Statement of Work

Attachment A

This Statement of Work is a summary of all services the Vendor is able to provide under the
Master Services Agreement. This Statement of Work is not a commitment by the City to issue
the vendor any work requests, bids or proposals.

Vendor agrees to provide any of the following Services as requested in work requests, awarded
bids or awarded requests for proposals from the City.

Maintenance

Lighting installation and repair

Conduit systems

High Voltage Systems

Low Voltage Systems
Lightning Protection
Preventative Maintenance
Backup power systems
Shutdowns and retrofits
Transformers

Upgrades
Breakers/panels/switches
Data/cable/network wiring
Design build

Electrical installations
Electrical troubleshooting
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Attachment B

Rate Sheet

The Rates below are valid beginning January, 9, 2023. Rates may be renegotiated at the
request of either party annually. If new Rates are not negotiated by December 31 of the year,
the Rates shall carry forward for the next year of the Agreement.

Rates for projects outside of the scope of this agreement will be negotiated separately.

Rates: See next page.
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SUN

ELECTRIC, INC.

Industrial - Commercial

CITY OF FARGO 2023

Time and Material Rates:

Labor Rate Schedule

Labor Classification Straight Time (per hour) Overtime {per hour)
- $

Wireman S 84.00 S 126.00
$ $
5 $
$ $
s $
$ $

Equipment Rate Schedule:

Description Hourly Daily Weekly
Scissor Lift $25.00
50' Articulating Lift $95.00
Excavator Mini $75.00
Skidsteer $75.00
Bucket Truck $75.00

Reimbursable Costs

Material- Actual Cost Plus 15% markup
Subcontract- Actual Cost Plus 10% markup
Services- Actual Cost Plus 15% markup

Small Tools & Consumables 0 per hour Included in hourly rates listed above.
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THE CITY OF FINANCE OFFICE

a r 0 PO Box 2083

225 4" Street North

g FINANCE DEPARTMENT FARGO, ND 58102
FAR MORE

PHONE: (701) 241-1333
FAX: (701) 476-4188
www FaraoND aov

January 5, 2023

The Honorable Board of City Commissioners

City of Fargo

225 North Fourth Street

Fargo, ND 58102

RE: RFQ for E-Procurement Software (RFQ23031)

Commissioners:

In December of 2022, request for quotes were received for three years of E-Procurement Software. Two
proposals were submitted by separate venders. Proposals met specification and are listed below.

The results are as foliows:

Firm Total per unit
Bonfire Interactive $53,445.00
Bidnet Direct MDF $70,918.01

The review committee consisting of Terri Gayhart, Tanner Smedshammer and Jill Pagel determined that
Bonfire Interactive met the specifications adequate for the City of Fargo Finance Department. Price was within
the expected parameters. Our recommendation is to award the RFQ to Bonfire Interactive. A proposal
synapses is attached for your clarification and signature. Funding for this project is included in the 2023
Finance Department Budget.

SUGGESTED MOTION:

Approve the recommendation to purchase E-Procurement Software from Bonfire Interactive for three years for
the total amount of $53,445.00

Respectfully Submitted,

T A

Tanner Smedshammer
Purchasing Manager

Fargo/Moorhead
Snow Removal Sanitary & Storm Fleet Management Urban Forestry
Street Maintenance Sewer Maintenance Meters Readings, Water Service/Hydrants

Right of Way Maintenance Street Name Sign Maintenance Installations & Maintenance & Watermain Maintenance
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ORDER FORM
] ® Bonfire Interactive Ltd.
w Bonfl re 121 Charles St. W. Suite C429, Kitchener, ON
ORDER DETA CUSTOMER DETAILS / QUOTE TO
Plan Type Annual City of Fargo
Currency usb ATTN: Tanner Smedshammer
Start Date January 10th 2023 225 4th St N Fargo, ND 58102
End Date January 9th 2024 Prepared by: Julien T. Nelson
Billing Cycle Annual Invoice
Data Location USA
Quantity Description Rate Amount
2 Bonfire eSourcing $5,500.00 $11,000.00
Bonfire Contract Management (1000) $8,950.00 $8,950.00
Bonfire Solicitation Builder $5,500.00 $5,500.00
Bundling & Volume Discount 20% -$5,090.00
First in the State Discount 10% -$2,545.00
Unlimited Projects Included
Unlimited Evaluators, Advisors & Qbservers Included
Unlimited Submissions Included
Unlimited Vendors included
BidTables Included
Questionnaires Included
RFP Evaluation Included
Vendor Management Included
Insights (KPI Reporting) Included
Maintenance/Hosting Included
Associated Releases/Upgrades Included
On-going Support Included
Annual Total $17,815.00

QUOTE COMMENTS:

*Includes all internal users including suppliers, data analysts, managers, administrators, evaluators & advisor/client roles for the organization.
*Includes implementation, training, unlimited projects, support, submissions, and cloud storage.

*Bonfire services including account activation and implementation to start immediately upon receiving signed order form,

*Additional seats can be added for $4000.00 / year

*This quote expires March 31st 2023

*This annual rate is locked in for up to 3 additional annual terms.

SIGNATURE & EXECUTION:
The Customer hereby agrees to order the products and/or services outlined above at the prices indicated, and acknowledges it has read,
understands and agrees to be bound by the terms and conditions at https://gobonfire.com/terms-conditions/

City of Fargo:
Date: 1/10/2023 Name: Mayor Tim Mahoney Signature:

Date: 1/10/2023 Name:TannerSmedshammerSignature:——7:'—§‘L

PO #

GTY Software Inc,, DBA Bonfire Interactive LTD.:
Date: Name: Signature:
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TERMS AND CONDITIONS

1. LICENSE. GTY SOFTWARE INC., DBA BONFIRE INTERACTIVE LTD (“Bonfire”) hereby
grants to Customer (identified on the Order Form), for internal use by Customer, its agents,
contractors, employees and suppliers (collectively, the “Users”) a non-transferable, non-
exclusive, non-sub-licensable right and license (the “License”) to access and use the
services identified on Schedule A (collectively, the “Platform Services”) during the Term (as
outlined on the Order Form). The Platform Services shall be made available on-line at
bonfirehub.com or bonfirehub.ca (or such other URL as Bonfire may designate from time to
time) (the “Site”) from a third party hosted facility, located in the country specified on the
Order Form, and/or other systems used by Bonfire to host the Platform Services in the
country specified on the Order Form (collectively, the “Systems”). Platform Services may be
amended, enhanced or modified from time to time by Bonfire. Users shall access the
Platform Services by means of a specific account (the “Customer’s Account’) using
individual User login names and passwords (“Passwords”) provided by Bonfire. Bonfire shall
enable the Platform Services and provide the Passwords on the Plan Start Date (identified
on the Order Form). The Customer is responsible for the confidentiality and use of its
Passwords and Customer Account, and in no event shall Bonfire be liable for any loss of
information of the Customer or other claims arising from unauthorized access to the Platform
Services as a result of the failure by Customer to protect the confidentiality of its Passwords
and Customer Account. Bonfire is also responsible for the confidentiality of the Passwords
and Customer Account provided to Customer and shall in all events be liable and indemnify
Customer for any breach of this provision.

2. USE. The License and Support (as defined in Section 3 below) is granted exclusively for
Customer’s internal use, and the Customer is solely and exclusively responsible:

a. For the collection, accuracy, currency, quality, legality, completeness and use of
Customer Data (as defined in Section 7.2 below) that is stored on the Systems,
disclosed to or used by Customer or Users in connection with the Platform Services:

b. For the content of all communications (including without limitation, any transfer of
signs, signals, text, images, videos, sounds, data or intelligence of any nature
transmitted in whole or in part electronically the “Electronic Communications”) while
using Customer’s Account;

c. To ensure that it and the Users will not use the Platform Services to communicate, by
way of Electronic Communication or otherwise, any message or material that (1) is
libelous, harmful to minors, obscene or constitutes pornography: (2) infringes the
copyrights, patents, trade secrets, trademarks, trade names or other proprietary rights
of a third party or is otherwise unlawful; or (3) would otherwise give rise to any breach
of confidentiality or privacy laws, or any civil liability, or that constitutes or encourages
conduct that could constitute a criminal offence, under any applicable law or
regulation;

121 Charles St. W. #C429, 1-800-354-8010 A
Kitchener, ON, Canada N2G 1H6 Hello@GoBonfire.com .com €I
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d. To ensure that the use of the Platform Services by any User is limited to the rights
outlined herein; and the Customer shall not permit Users, directly or indirectly, to do
(and shall be responsible for any violation of) any of the following acts:

i. Reverse engineer, de-compile, disassemble or otherwise attempt to discover
the source code or underlying ideas or algorithms of the Platform Services:

ii. Modify, translate, or create derivative works from the Platform Services:

iii. Rent, lease, distribute, license, sublicense, sell, resell, assign, or otherwise
commercially exploit the Platform Services;

iv. Publish or disclose to third parties any evaluation of the Platform Services
without Bonfire’s prior written consent;

. Violate any local, state / provincial, federal or foreign law, treaty, regulation or
convention applicable to the Customer in connection with Users’ use of the
Platform Services;

<

vi. Access data or log into a server or account on the System that the Customer
is not authorized to access, or access or tamper with other customer accounts
of Bonfire;

ii. Willfully tamper with the security of, or probe, scan or test the vulnerability of,
any of the Systems, or render any part of the Systems unusable.

\'

viii. Sharing of Customer’s Account with multiple individuals to circumvent license
allocation as defined on the Order Form.

3. SUPPORT AND MAINTENANCE. Bonfire shall provide general maintenance services and

121 Charles St. W. #C429, 1-800-354-8010
Kitchener, ON, Canada N2G 1H6 Hello@GoBonfire.com .com

technical support in respect of the Platform Services (“Support”) throughout the Term, during
Business Days (as defined in Schedule A). The Customer acknowledges that the Support will
not be available during System maintenance periods for purposes of upgrades and
maintenance to the Platform Services and/or System. Downtime for such System
maintenance periods shall only occur between the hours of 11:00 pm and 6:00 am Eastern
Standard Time (“Downtime”) unless there is a defect that renders the Platform Services
unavailable in which case Bonfire shall take steps to correct such deficiency immediately.
Otherwise, Bonfire will make reasonable efforts to announce the scheduled Downtime via e
mail to the Customer’s designated e-mail address. Support does not include services
required as a result of (i) User misuse, improper use, alteration, or damage of the Platform
Services; (ii) any problem caused by modifications in any version of the Platform Services
not made or authorized by Bonfire; (iii) any problem resulting from the Customer combining
or merging the Platform Services with any hardware or software not supplied by Bonfire, or
not identified by Bonfire as compatible with the Platform Services and/or Systems, or (iv) any
custom development services outlined on Schedule A hereto. Optional additional services



Page 83, . .
9 00 Bonfire [ 3

which may be provided by Bonfire at the request of the Customer are as outlined on Schedule
A hereto.

4. SERVICE LEVEL AGREEMENT. Bonfire shall provide the Platform Services at a service
level described in the Service Level Agreement outlined on Schedule B hereto.

5. CUSTOM DEVELOPMENT. In the event the Customer wishes to have Bonfire provide
additional custom development and/or services at any time during the Term, the parties will
negotiate the terms and conditions of such additional services, and enter into a mutually
agreeable contract which, among other things, will address which party will own any and all
intellectual property developed as a result.

6. FEES, PAYMENT AND TAXES.

6.1 Fees. Fees for the License, Platform Services and Support (collectively the “Fees") are based
on (i) the Plan Type selected by the Customer, and/or (ii) the number of records (“Records”)
that the Plan Type includes, each as defined on the Order Form.

6.2 Payment.
a. General. All Fees are quoted in American currency unless otherwise stated on the
Order Form; and are non-refundable except as may otherwise be provided in this
Agreement. The Fees in an Order Form apply for the Initial Term and any Renewal
subject always to Bonfire’s right to increase the Fees by up to 5% above the previous
applicable Fees at any time. Such revised Fees will apply only to a Renewal.

b. Invoicing. Fees will be invoiced in advance and will be due on such dates and for
such amounts as indicated on the invoices provided by Bonfire to the Customer.

c. Expenses. The Customer shall pay Bonfire for all pre-approved costs and expenses
incurred by Bonfire in providing any Support to the Customer (in excess of that

provided as outlined in the Support and Maintenance Section contained herein) within
45 days of receipt of invoice from Bonfire, unless otherwise specified. The Customer is
responsible for all its internet connection charges related to the use of the Platform
Services.

d. Suspension of Service. If Fees on any Customer Account are not paid by the due
date, in addition to any other rights and remedies Bonfire may have (including interest
owing, and the termination rights set forth herein), Bonfire reserves the right to suspend
the Customer Account without liability to Bonfire, until such account is paid in full.
‘Suspended Account’ means that all attempts to create new projects in Bonfire will be
blocked and all Support will cease until the Customer makes the full payment due and
owing, including any interest and other charges accruing during the suspension period.
A Suspended Account does not remove the Customer’s obligation to pay those amounts
outstanding to the date of such suspension or thereafter for the remainder of the Term,

121 Charles St. W. #C429, 1-800-354-8010 &~
Kitchener, ON, Canada N2G 1H6 Hello®@GoBonfire.com .com Q0
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as the case may be.

7. OWNERSHIP AND CONFIDENTIALITY.

7.1 Intellectual Property. The Customer acknowledges and agrees that the Platform Services,
and all intellectual property rights therein (including without limitation, copyrights, patents,
trade secrets, trademarks, moral rights and other intellectual property rights, in and to the
Platform Services, and all modifications, changes, enhancements, or additions thereto
(whether initiated by the Customer or otherwise), and all intellectual property rights relating
to the provision of Support in respect of the Platform Services (collectively, “Bonfire IP*), are
owned or licensed by Bonfire. Except for the License granted hereunder, nothing in this
Agreement gives the Customer any right, title or interest in, to or under any of the Bonfire IP,
and to the extent the Customer acquires rights in the Bonfire IP, Customer assigns such rights
to Bonfire and waives any moral rights it may have in the Bonfire |P to and in favour of Bonfire.
All Bonfire IP shall be deemed to be Confidential Information (as defined below), and the
Customer shall be bound by all confidentiality provisions.

7.2 Customer Data. “Customer Data” means any data, information or other materials of any
nature recorded in any form whatsoever, disclosed or provided to Bonfire by the Customer
and by the Users in the course of using the Platform Services, including all information
generated by the Users’ use of the Platform Services. The Customer retains all right, title and

interest in and to all Customer Data. The Customer Data shall be deemed to be Confidential
Information (as defined below) of the Customer, and Bonfire will restrict access to Customer’s
Confidential Information to those Bonfire employees, consultants and/or subcontractors who
have a need to access the Customer Data in order to provide the Platform Services and
Support and have agreed to be bound by the confidentiality provisions outlined herein. The
Customer agrees that it is solely and exclusively responsible for the collection, accuracy,
currency, quality, legality, completeness and use of Customer Data that is stored on the
System, disclosed to or used by Customer or Users in connection with the Platform Services,
and for compliance with all applicable laws and regulations in the appropriate jurisdiction,
including without limitation with respect to privacy, non-disclosure and confidentiality.

7.3 Bonfire Access and Use. Bonfire shall have the right, in its sole discretion, to access the
Customer’s Account from time to time, for purposes of Support, administration, anonymized
data aggregation, invoicing and to inspect the Customer’s utilization of the Platform Services
so as to ensure Customer’s compliance with the provisions of this Agreement.

7.4 Bonfire Press Release. Customer agrees that Bonfire may issue a press release identifying
Customer as a Bonfire customer and describing Customer’s utilization and the benefits that
Customer receives from use of Bonfire’s services, subject to the Customer’s prior review and
approval of same.

121 Charles St. W. #C429, 1-800-354-8010
Kitchener, ON, Canada N2G 1H6 Hello@GoBonfire.com .com
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7.5 Confidential Information. As used herein, “Confidential Information” means all
confidential and proprietary information of a party that is disclosed to the other party pursuant
to this Agreement and as defined by North Dakota Century Code § 44-04-18.4, and includes
without limitation all Passwords, Customer Account information, Customer Data, Bonfire IP,
and the terms and conditions of this Agreement. Each party agrees to keep all Confidential
Information disclosed to it by the other party strictly confidential, in the same manner as it
protects the confidentiality of its own information and data (at all times exercising at least a
reasonable degree of care in the protection of the Confidential Information). Confidential
Information shall not include information which: (a) is known publicly; (b) is generally known
in the industry before disclosure; (c) has become known publicly, without fault of a party,
subsequent to disclosure by the other party; or (d) has been otherwise lawfully known or
received by a party. This section will not be construed to prohibit the disclosure of
Confidential Information if required by law or order of the court or other governmental
authority, provided that a party shall give the other party prompt notice of such request, so
that the other party has a reasonable time to attempt to limit or prevent such disclosure.
Upon termination of this Agreement, all copies of all Confidential Information shall be either
returned to the applicable party or destroyed, at the discretion and written direction of the
other party.

8. PERSONAL INFORMATION.

8.1 Definition and Permitted Use.

a. For this Agreement, "Personal Information" means any information that Bonfire collects,
receives, or obtains, from or on behalf of Customer or any of its Authorized Users that
identifies a specific individual or by or from which a specific individual may be identified,
such as the individual's name, address, or social security number, and any other
information relating to an identified or identifiable individual. Personal Information
includes the information of or pertaining to Customer’s personnel, directors, officers,
agents, providers, contractors, investors, or customers.

b. Bonfire shall not cause or permit any Personal Information to be processed in any manner
or for any purpose other than the performance of the Services in compliance with the
restrictions in this Agreement and all applicable Laws.

8.2 Ownership and Treatment of Personal Information. As between Customer and Bonfire,
Customer is and shall remain the sole and exclusive owner of all right, title, and interest in
and to Personal Information. Bonfire shall:

a. Process Personal Information for the sole purpose of performing the Services and in
compliance with: (i) this Agreement or as Customer may expressly direct in advance in
writing; and (ii) all applicable data protection laws; and

b. Notify Customer in writing if Bonfire becomes aware of any unauthorized access, use or
other unauthorized act respecting Personal Information.

121 Charles St. W. #C429, 1-800-354-8010 Ak
Kitchener, ON, Canada N2G 1H6 Hello@GoBonfire.com .com I
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8.3 Customer as Controller. Customer agrees that if Customer, or any data submitted by
Customer to the Platform Services, is subject to the General Data Protection Regulation
("GDPR”), or related laws including related laws of European Union member states: (i)
Customer is the data controller of such data and Bonfire is a data processor of such data;
and (ii) Customer further represents that Customer has undertaken all requirements to
comply with all privacy and data protection laws including but not limited to GDPR. Such
requirements may include but are not l