




CITY OF FARGO - Board of Adjustment  

Variance Staff Report 

Item No:  2.a Date:  January 23, 2025 

Address:  726 40 St N 

Legal Description: A portion of Lot 5, Arndts – Devener Subdivision  

Owner(s)/Applicants: Brian Reinerts on behalf of Jesus Lebaron (Rayco Construction) 

Reason For Request: To allow a new primary structure to encroach in the required interior side setback  

Zoning District:  GI, General Industrial 

Status: Board of Adjustment Public Hearing: January 28, 2025 

GI Dimensional Standards Proposed Structure 

Setbacks:   Setbacks:   

Front (east): 50’ Front (east): 50’ 

Interior-Side (north):     20’ Interior-Side (north):  10’ 

      Interior-Side (south):  20’       Interior-Side (south):  20’ 

      Rear (west): 20’       Rear (west): 20’ 

Background:   

The applicant is requesting a variance to allow a new primary structure to encroach into the required interior 

side setback. The property is located at 726 40th Street North with GI, General Industrial zoning. Section 20-05 

of the Land Development Code states that the required interior side setback in the GI, General Industrial 

district is 20 feet.  

The proposal would construct a new 12,000 square foot (50’ x 240’) primary structure 10 feet from the interior 

side (north) property line. This proposal at this location would require a variance to allow the new structure to 

encroach 10 feet into the required 20-foot interior side setback on the north side of the property.  

 

 



Criteria for Approval & Staff Analysis: 
 

§20-0914.E.1 of the LDC states that, “A variance may be granted by the Board of Adjustment upon 

an affirmative finding that all of the following conditions exist.” 
 

a. The requested variance arises from conditions that are unique to the subject property not 

ordinarily found in the same zoning district and are not a result of the owner’s intentional action; 
 

The subject property is 40,990 square feet in area and legally described as a portion of Lot 5, Arndts – 

Devener Subdivision.  Although the lot sizes vary in this industrial area, the 100’ x 410’ subject property 

is not unique from other nearby GI, General Industrial zoned properties.  The existing 2,500 square foot 

structure was constructed in 1940 and does encroach in the setback; it is considered legal, nonconforming 

as it likely met zoning requirements that were in effect at the time of construction.   

 

AERIAL ZONING 

  
 

Staff finds the requested variance does not arise from conditions that are unique to the subject property 

and requested variance would be a result of the owner’s actions.  (Criteria NOT satisfied) 
 

b.  The granting of the permit for the variance will not adversely affect the rights of adjacent property 

owners or residents; 
 

Staff has no data that would identify an adverse impact to adjacent neighbors with this variance. In 

accordance with the notification requirements of the LDC, neighboring property owners were provided 

notice of the variance request. To date, staff has not received any comments.   (Criteria satisfied) 
 

c.  The strict application of the applicable standards will constitute an unnecessary physical hardship 

(not economic hardship) because the property cannot be used for an otherwise allowed use 

without coming into conflict with applicable site development standards; 
 

The variance is being requested by the applicant to construct a new 12,000 square-foot, primary structure.  

Staff contends that no hardship exists as the property currently functions with the existing structure and 

alternatives exist for a new building to meet the required setbacks in the GI, General Industrial zoning 

district.  Alternative building sizes, designs and placement options exist that can meet setback 

requirements. (Criteria NOT satisfied) 



 

d.  The variance desired will not adversely affect the public health, safety or general welfare; 
 

Staff has no data that would identify an adverse effect on public health, safety, or general welfare. No 

public health, safety, or general welfare issues have been identified. (Criteria satisfied) 
 

e.  The variance is the minimum variance that will overcome the hardship; 
 

As mentioned above, staff suggests that there is no hardship to overcome due to the fact that the property 

can be (and is currently) used for an allowed use without coming into conflict with applicable site 

development standards. However, if a hardship was found to exist, the applicant has offered a building 

design that requests minimum variance desired for the applicant to construct the building.  (Criteria 

satisfied) 

 

 

 

Staff Recommendation: “To accept the findings of staff and deny the requested variance to allow a new 

primary structure to encroach into the required interior side setback in the GI, General Industrial zoning district 

on the basis that the review criteria of Section 20-0914. E.1 (a & c) have not been met.” 
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