


BOARD OF ADJUSTMENT 
MINUTES 

 
Regular Meeting: Tuesday: October 27, 2015 
 
The Regular Meeting of the Board of Adjustment of the City of Fargo, North Dakota, 
was held in the City Commission Room at City Hall at 9:00 o’clock a.m., Tuesday, 
October 27, 2015. 
 
The Members present or absent were as follows: 
 
Present: Deb Wendel-Daub, Dominic Fischer, Russell Ford-Dunker, Michael Love, 

Mark Lundberg 
 
Absent: None 
 
Chair Wendel-Daub called the meeting to order. 
 
Item 1: Approve Order of Agenda 
Member Fischer moved the Order of Agenda be approved as presented.  Second by 
Member Love.  All Members present voted aye and the motion was declared carried.  
 
Item 2: Approval of Minutes:  Regular Meeting of September 22, 2015 
Member Ford-Dunker moved the minutes of the September 22, 2015 Board of 
Adjustment meeting be approved.  Second by Member Lundberg.  All Members present 
voted aye and the motion was declared carried.   
  
Item 3:  Old Business 
a)  Variance Request – 3333 39th Street South 
Request for a variance of Article 21-06 of the Municipal Code.  The requested 
variance is to allow earth fill around a proposed building to be approximately 1.5 
feet lower than what is required by the City’s Floodproofing Code:  DENIED 
A Hearing had been set for August 25, 2015.  At the August 25, 2015 meeting the 
Hearing was continued to September 22, 2015.  At the September 22, 2015 meeting the 
Hearing was continued to this date and time. 
 
Planner Aaron Nelson presented the staff report and background on this item.  He noted 
the continuation from the August meeting provided the applicant time to submit 
additional technical documentation requested by the City’s Engineering Department.  
Mr. Nelson stated that based on the criteria and guidelines used by staff for review of 
this proposal, staff is recommending denial for the requested variance. 
 
City Division Engineer Nathan Boerboom stated he concurs with staff and supports the 
recommendation for denial. 
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Applicant representative Elissa Novotny Leino spoke on behalf of the requested 
variance. 
 
Board discussion began regarding the possible recommendations that could be voted 
on today and the options the applicant can pursue. 
 
Member Ford-Dunker moved the findings of staff be accepted and to withhold approval 
of the requested variance to allow earth fill around a proposed building to be 
approximately 1.5 feet lower than what is required by the City’s Floodproofing Code, 
and to allow the matter to be taken up by the Board of City Commissioners, based on 
analysis of those criteria contained in Flood Plain Management Code (FMC) Section  
21-0603.  Second by Member Love.  Upon call of the roll Members Love and  
Ford-Dunker voted aye.  Members Fischer, Lundberg, and Wendel-Daub voted nay. 
The motion was declared failed and the variance was declared denied for lack of a 
supermajority. 
 
Item 4: Other Business 
No other business was discussed. 
 
Item 5: Adjournment: 
Member Love moved to adjourn the meeting at 9:28 a.m.  Second by Member Fischer.  
All Members present voted aye and the motion was declared carried. 
 
 



CITY OF FARGO

Board of Adjustment 

Appeal of an Administrative Decision Staff Report
Item No:  3.a Date:  April 19, 2016 

Appellant: Andrew Curtis 

Status: Board of Adjustment – April 26, 2016 

Summary of Record 

Background:   

The applicant, Andrew Curtis, met with Planning Department staff on December 30, 2015 in order to discuss 

his plans to apply for a federal firearms license in order to process internet firearms sales within his home. 

The applicant explained to staff that this type of license would allow him to facilitate the online sale and 

purchase of firearms between two parties. Essentially, he would be the middle-man between a buyer and 

seller by conducting background checks, keeping records, and filing the appropriate paperwork in 

accordance with federal law. Once these federal requirements have been satisfied, the seller of the firearm 

would ship it to the applicant’s house, and the buyer of the firearm would then be able to stop by the house 

to take ownership of the firearm. 

Staff told the applicant that this type of business would be considered a home occupation, and that this type 

of home occupation would not be permitted, in accordance with the home occupation standards of the LDC 

which prohibits the sale of firearms and/or ammunition as a home occupation. 

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) is the federal agency that administers 

federal firearm licensing. The ATF reviews firearm licensing applications for conformance with federal laws. 

It is staff’s understanding that the ATF does not deny firearm license applications based on compliance 

issues with state or local laws, but the ATF does work to make state and local governments aware of such 

potential issues. 

Claim of Appellant:   

The applicant, Andrew Curtis, submitted an appeal of an administrative decision claiming that staff erred in 

determining that online firearm sales is prohibited as a home occupation. The applicant claims that state law 

supersedes the City’s ability to prohibit firearm sales as a home occupation. 

Exhibits: 

The following exhibits are admitted as part of this staff report and are attached: 

 Exhibit 1 – Legal Opinion from Fargo City Attorney, Erik Johnson

 Exhibit 2 – The applicant’s appeal application with attachments

 Exhibit 3 – Zoning Map for the area of 3420 Birdie Street North

 Exhibit 4 – Parcel Report for the property at 3420 Birdie Street North

Relevant Facts 

Staff believes that the following facts are relevant to the Board’s consideration of this appeal: 

1. The applicant lives at 3420 Birdie Street North, which is where the applicant wishes to conduct the

processing/sale of firearms.  Exhibit 2

2. The property at 3420 Birdie Street North is located within the SR-2 (Single-Dwelling Residential)

zoning district. Exhibit 3

3. The property at 3420 Birdie Street North is currently used for single-dwelling household living.

Exhibit 4



Relevant Code Provisions 

LDC Section 20-0403(C) – Home Occupations 

Many types of work can be conducted at home with little or no effect on the surrounding 

neighborhood. The home occupation regulations of this section are intended to permit residents to 

engage in home occupations, while ensuring that home occupations will not be a detriment to the 

character and livability of the surrounding neighborhood. The regulations require that home 

occupations (an accessory use) remain subordinate to the allowed principal use (household living) 

and that the residential viability of the dwelling unit is maintained. 

 

LDC Section 20-0403(C)(4) – Allowed Uses 

The home occupation regulations of this Land Development Code establish performance standards 

for accessory home occupations rather than defining a list of allowed home occupations. Uses that 

comply with all of the standards of this section will be allowed as home occupations unless they are 

specifically prohibited. 

 

LDC Section 20-0403(C)(5)(e) – Prohibited Uses 

The sale of firearms and/or ammunition, and the production of ammunition for sale or resale are 

prohibited as home occupations.  

 

 

Staff Analysis 
 

During staff’s review of the applicant’s request to operate a firearm sales business at 3420 Birdie Street North, 

it was determined that this type of activity would be reviewed as a Home Occupation, since the property is 

used for household living and is located within the SR-2 zoning district. Retail sales and services of any kind 

are prohibited as a principal use within the SR-2 zoning district. However, the LDC allows for some types of 

business uses as “home occupations” which are allowable as an accessory use to household living. Section 20-

0403(C)(4) details the types of home occupations that are allowed as accessory uses, stating that, “Uses that 

comply with all of the standards of this section will be allowed as home occupations unless they are 

specifically prohibited” [emphasis added]. Subsequently, Section 20-0403(C)(5) goes on to list the types of 

uses that are specifically prohibited, which includes the sale of firearms. Accordingly, staff determined that the 

operation of a firearm sales business at 3420 Birdie Street North would not be allowable. 

 

As referenced above, the applicant appealed staff’s decision to not allow the operation of a firearm sales 

business as a home occupation, arguing that state law restricts the City’s ability to prevent the operation of a 

firearm sales business as a home occupation. Regarding this argument, staff turned to the City Attorney’s 

Office to provide a legal opinion on the basis of the applicant’s claim. The City Attorney then rendered a legal 

opinion which concludes that state law does not prohibit the City from enacting such zoning ordinances and 

that the City’s prohibition on firearm sales as an accessory home occupation is valid. The City Attorney’s legal 

opinion is attached to this staff report (Exhibit 1) and is included in the staff analysis by reference. 

 

Staff Recommendation 

Staff recommends that the Board of Adjustment affirm staff’s decision to prohibit the processing/sale of 

firearms as a home occupation. 
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General Information

Segment Id:

Owner 1:

Property Address:

Block: 

Lot: 

Addition Name:

Additional Description:

District Information

Cass School District:

Elem. School District:

1

Longfellow

1

CURTIS, ANDREW E & BECKY L

3420 BIRDIE ST N 

Owner 2:

Mailing Address: 3420 BIRDIE ST N  FARGO, ND 58102

Golf Course 5th

2

1

Estimated Flood Stage Levels For River Flooding:
If your property is outside the city limits or your property and structure are not affected by a 25 to 44 foot flood stage data will be not available (N/A).

Property may be affected by an approximate flood stage of 40 or higher.
Structure may be affected by an approximate flood stage of 42 or higher.

Please note that this approximation does not take into account any local issues such as ice and debris jams or localized flooding from intense rainfall events.

Building Information

Year Built:

Total Building SqFt:

1977

892

No. of Apartment Units:

Residential Story Height: 4  (Bi-Level)

Property Valuation

$125,800.00Current Appraised Value: $171,200.00$45,400.00

TotalImprovementsLand

Lot Size

Front Width: 75.13

Back Width: 75.00

Depth Side 1:

Depth Side 2:

127.81

130.00

Land Use: R (Residential)

Property Type: 1 (Single Family)

Parcel Information Report
Parcel Number: 01-1005-00020-000

Square Footage: 9733.00

DISCLAIMER: The City of Fargo provides property information to the public "as is" without warranty of any kind, expressed or implied. Assessed values are subject to change by the City of Fargo. In 
no event will the City of Fargo be liable to anyone for damages arising from the use of the property data. You assume responsibility for the selection of data to achieve your intended results, and for 
the installation and use of the results obtained from the property data.

Assessment records are for the sole purpose of identifying the land being taxed. In some cases to attain efficiency, Assessment Department legal descriptions may be shortened yet will retain 
sufficient information to identify the land. Since tax statements and records are not deeds and may contain abbreviated descriptions, they should not be used as a basis for a survey or a legal 
document and should not be used by surveyors or others as the primary source of a property description.
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Zoning

Zone 1:

Zone 2:

Conditional Use Permit:

SR-2

Planned Unit Devel #:

Planned Unit Devel Date:

Conditional Overlay Number:

Conditional Overlay Date:

DISCLAIMER: The City of Fargo provides property information to the public "as is" without warranty of any kind, expressed or implied. Assessed values are subject to change by the City of Fargo. In 
no event will the City of Fargo be liable to anyone for damages arising from the use of the property data. You assume responsibility for the selection of data to achieve your intended results, and for 
the installation and use of the results obtained from the property data.

Assessment records are for the sole purpose of identifying the land being taxed. In some cases to attain efficiency, Assessment Department legal descriptions may be shortened yet will retain 
sufficient information to identify the land. Since tax statements and records are not deeds and may contain abbreviated descriptions, they should not be used as a basis for a survey or a legal 
document and should not be used by surveyors or others as the primary source of a property description.
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